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Court of Appeals of the District of Columbia. 


No. 4315. 

Fidelity and Deposit Company of Maryland, Appellant, 

vs. 

Frank Shepherd. 


a Supreme Court of the District of Columbia. 

At Law. No. 06,377. 

I'^ANK Shepherd, Plaintiff, 
vs. 

r.NiTEi) PhonooRaph Stores, 1 N(’ORporated, Defendant. 

r.NiTED States of America, 

District of Columbia, w; 

He it rememl)ered. That in the Supremo Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following; papers were tiled and proceed- 
inos had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 21, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. No. 66377. 

Frank Shepherd, Plaintiff, 
vs. 

United Phonograph Stores, Incorpor.\ted, Defendant. 

The plaintiff Frank Sheplierd, .«ues the defendant. United Phono- 
p:raph Stores Incorporated, a corjioration orpjanized and existing 
under the laws of the State of Delaware and maintaining a store at 
1312 C Street, N. W., in tlie city of Washington, District of 
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Columbia, and doing business therein, for that heretofore to wit, 
on the 1st day of November, 1921, the defendant promised and 
agreed that if plaintiff would pay into or cause the sum of Five Thou¬ 
sand ($5,000.00) Dollars to be paid into the business oc the defend¬ 
ant, the defendant would open up a branch office in Los Angeles, 
California, and place the jilaintiff a.** its agent in charge thereof, and 
to allow the plaintiff a drawing account of Three Hundred and 
Fifty I)f>llars per month for a period of Two months from November 
15. 1921, and payable on the \M and l.^th of each month, charge¬ 
able against a stipulated coinmi.ssion of 15'f on all sales of stock 
of the defendant corporation made by plaintiff, and the defendant 
further promised and agreed to pay the plaintiff’s traveling expenses; 
that in accordance with this agr(‘ement, plaintiff on or about said 
date paid the sum of Twenty-five IlundnHl ($2,500.00) Dol- 
2 lars to the defendant in cash and immediatelv thereafter 
cause a like sum to he ]>aid to the defendant on his behalf, 
making the total of Five Thou.<and ($5,000.00) Dollars agree<l 


upon; 

That notwithstanding this agrei*ment and ]^romi.<e on the part 
of defendant, .^aid def(‘ndant has utterly fail(‘d, neglected and re¬ 
fused and .‘itill refu.^es t(» open a branch office in l/)s .\ngeles or else¬ 
where in the State of California and to place the plaintiff* as its agent 
in charge thereof, and has failed and refused and still refuses to 
pay the plaintiff' $.S50.00 per month, or any part thereof, due him on 
the drawing account, and has failed and refuse«l and still refust's to 
pay a balance of One IIundre<l ami S(‘venty-five ($175.00) Dollars 
due the plaintiff on account of traveling expenses; 

And the jdaintiff .siys that by reason of the defendant’s failure 
to carry out the terms of the aforesai<l pronu.<e and agreement, he 
has been damage<l in the sum of Forty-one Hundred ($4,100.00) 
Dollars; 


Therefore plaintiff* brings this suit and claims damages in the sum 
of Forty-one Hundre<l ($4,100.00) Dollars with interest from the 
21st (lav of Febiuarv, 1922, l)esid(\'j costs. 

• ft 

(2) The plaintiff’ Frank Shepherd, sues the defendant, I’nited 
Phonograph Stores Incorporated, a corporation organized and exist¬ 
ing under the laws (»f the State (ff Delawan*, for money payable by 
the defendant to the plaintiff for goods .«old and delivered by the 
plaintiff* to the defendant; and for work done and material provided 
l»y the idaintiff* for the defendant at its re(jiK\<t; and for money lent 
i)v the plaintiff to the defendant ; and for money paid by 
d the plaintiff for the defendant at his r('(juest; and for money 
received by the defendant for the use of the plaintiff; and 
for money found to Ik* due from the defendant to the jdaintiff on 
accounts stated In'tween them. And the jdaintiff* claims $4,109.00 
with interest from the 21st day of February. 1922, according to the 
particulars of demand hereto annextHl. 


J. MOHIHLL CHAMBKRLIN, 

Attorney for Plaintiff. 
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Bill of Particulars. 


♦ « ♦ « 4c ♦ 

November 1,1921. Cash advanced by plaintiff to de¬ 
fendant . $2,500.00 

“ “ 15*^ Commission on sale of $2,500.00 

stock . 375.00 

Balance duo on traveling expenses.. 175.00 

Drawing account from November 

15, 1921 at $350.00 per month.. 1,050.00 


Amount due . $4,100.00 

Affidavit of Merit and in Support of Attachment 


District of Columbia, ss: 

k'Vank Shepherd, being duly sworn, deposes and says that he is 
the plaintiff in the above suit in which the United Phonogra ph 
Stores Incorporated is the defendant and that he has a g(KKl cause 
of action against said defendant as follows: 

4 That on or about the first day of November, 1921, he 

entered into a contract with the defendant whereby it was 
agreed and understood that if he would pay, or cause to l>e paid to 
the defendant the sum of $5,000.90 the defendant would open a 
Branch Oflice in the State of California and there install the |)laintiff 
as its agent in charge and to allow him a drawing account of $350.00 
per month chargeable against a commis.xion of 15% on all .«al(‘s 
of sto<’k of the defendant Corjioration made by him, and that de¬ 
fendant would pay the plaintiff’s traveling expenses: 

That the plaintiff on or about said first day of November, 1921, 
paid $2,500.00 in cash to the defendant and caused a further sum 
of $2,500.00 to be jiaid to the defendant in accordance with the 
terms of said promise and agreement: 

That on the fifteenth day of November, 1921, plaintiff proceeded 
to Angeles, California, at the direction of the defendant and 
opened an office therein, which he was forced to close within a period 
of three weeks because the defendant failed to comply with the 
Corporate Securities Act of the State of California; that plain¬ 
tiff thereupon returned • to defendant’s executive office in the 
City of New York, and explained the requirements of that Act 
and endeavored to get the defendant to comply with the terms 
of .«aid Act: but notwithstanding his entreaties the defendant 
disregarde<l its promise and agreement to maintain an office in that 
State and has since that time continuou.ely failed and refused so 
to do: that defendant al.^so promised and agreed to pay plaintiff a 
commission of 15% on all sales of defendant’s stock made by him; 
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that plaintiff fnade a sale of $‘2,500.00 worth of said stock 
5 upon which he wa.s entitled to receive a commi.ssion of 
$575.00, which s\nn the defendant ha.s made frequent pro- 
mi.‘»cs to pay hut ha.*^ failed and refu.‘H‘.s so to do although j)laintiff 
has demanded the defendant to pay the same; that the defendant 
later requested the plaintiff* to go to Philadephia, Pennsylvania, 
and New York, N. Y. on its l^ehalf, promising to f>ay his expenses in 
that connection; that the plaintiff thereby incurred an expense 
of $175.00 which the defendant has al.«o refuj^ed to pay although 
often requested .s) to do. 

That the defendant is a foreign corporation organized and exist¬ 
ing under the laws of the State of Delaware. 

That the plaintiff has a just right to recover from the defendant 
the sum of $4,100.00 with interest from the 21st day of Fehruary, 
1022, exclusive of all set-offs and just grounds of defense. 

FRANK SlIFPHKKl). 

Sul)scrihed and sworn to before me this 21st day of February, 
1022 

““’[seal.) EDITH H. IIEISKELL, 

Xutarff Public, I). (\ 

Memoranda. 

February’ 21, 1022.—Appraiscnl value of property—$2,«S7t).50. 

Writ of Attachment—etc., issued and executed. 

0 Undertaking to Release Property Attached. 

Filed Febniarv 27, 1922. 

« 4c « * 

The defendant, and Fidelity and Deposit Company of Maryland, 
surety, in con.*^idenition of the dis<*harge from the cu.«tody of the 
Marshal of the property seized hy him, upon the attachment .‘‘Ued 
out against the defendant, on the 21 day of Fehruary, A. D. nineteen 
hun<lre<l and twenty-two, in the alK>ve-entitled cause, a])|)(‘ar, and 
.*iubmitting to the juris<liction of the Court, hereby undertake, for 
themselves and each of them, their and each of their heirs, executors 
ami administrators, succes.«ors or assigns, to abide by and perform 
the judgment of the Court in the premises in relation to sjud pro|>- 
ei*ty, which judgment may he rendered against all the parties wIhjsc 
names are hereto sulx«cribed. 

Signed this 27 day of February, A. D. 1022. 

CNITED PHONOGRAPH STORES, INC., 

Hv J. V. MORRIS, V. P., I SEAL. ] 

FIDELITY AND DEPOSIT COMPANY 
OF MARYT.AND, 

Hy F. 8. KEY SMITH. 

Atty. in fact. 


[seal.] 
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Approved this 27th day of Febmary, 1922. 

WENDELL P. STAFFORD. 

DefendanVs Plea. 

Filed March 14, 1922. 

* * * * Hi 

For plea to the first Count of the declaration filed in the above 
entitled cause, the defendant says that it never undertook and 
pronii.sed, as plaintiff in said Count hath alleged. 

For a plea to the second Count of said declaration, the. 
7 plaintiff says that it is not indebted. 

For a further plea to sjiid declaration and each Count 
tliorcof, this defendant .says that it never promised or agreed that 
if plaintiff would pay into or cause the sum of $5,000.00 to be paid 
into the business of the defendant, that defendant would open up 
a branch office in Iais Angeles, California, and place plaintiff as 
its agent in charge thereof; or that it agreed to allow plaintiff a 
drawing account of $350.00 a month for a period of two months 
from November 15, 1921, to be chargeable again.*:! a stipulated com- 
ini.^^sion of 15 per cent on .sales of its stock, or that it promised and 
agreed to pav plaintiff s traveling expenses. 

W. A. JOHNSTON, 

Attorney for Defendant. 

Affidavit of Harry IF. Yeager. 

♦ ♦♦♦♦♦♦ 

State of New York, 

County of Westchester, ss: 

• 

Harry W. Yeager, being fir.'^t duly sworn on oath deposes and says 
that he is the President of the United Phonograph Stores, Incorpo¬ 
rated, the cor})oration named in the foregoing annexed pleas; he 
<lenies that the defendant entered into any agreement whatever with 
the plaintiff whereby it was agreed and understood that if the plain¬ 
tiff would pay, or cau.*«e to l>e paid to the defendant the sum of 
$5,900.00, that the defendant would open up a branch office in the 
State of California and there in.«tall plaintiff as its agent in charge 
and allow him a drawing account of $350.00 a month, chargeable 
agaimst a commi.ssion of 15 per cent on all sales of stock of defend¬ 
ant corporation made by him, or that defendant \vould pay 
S jdaintiffs traveling expenses. And defendant denies that the 
plaintiff on the 1st of November, 1921, paid the sum' of 
$2 500.00 in ca*:!! to the defendant and caii.sed the further .sum of 
$2,5(K).00 to be paid to the defendant in accordance with the terms 
of any promise or agreement that defendant would open up a 
bnmcli office in California and install plaintiff as its agent and allow 
him a drawing account and commission on sales. Defendant denies 
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that the f)laintifi’ did proeeed to l>os .Vngeles, California, at the di¬ 
rection of the defendant and open an office therein. Defendant 
denies that it had any aj^rwHient whatever with the plaintiff to 
allow him a commission on sjiles of defendant’s stock made by liim. 
Defendant siiys that it received an order from Nat Cordish, incorpo¬ 
rated, for $2,o00.00 worth of its stock to he issued by the defendant 
to the plaintiff, and said stock was accordingly issued in the name 
of plaintiff and delivered to Nat Cordish, Tncoqiorated, and said 
stock is still outstanding in the name of said plaintiff. Defendant 
denies that the plaintiff made a .<ale of $ 2 , 000.00 worth of its stock, 
upon which he is entitled to receive a commission of $375.00 from 
this defendant, ami defendant denies that it ever received any order 
of .sde for 5<tock from .slid plaintiff, hut that all sales of its stock 
were made by it through Nat Cordish. Incorporated, fiscal agent of 
this defendant, and that if slid plaintiff made any sale of .said stock 
amounting to $2,500.00 and is entitled to any commission therefor, 
it was through .Mime arrangement of plaintiff with .‘jaid Nat Cordl.sh, 
Incorporat(*d, fiscal Jigeiit of this defc'mlant: and if plaintiff is en¬ 
titled t(> any commission therefor .slid commi.s««ion is due and owing 
to him by said Nat C’ordish, Incorporated, and not by this defendant. 

This defemlant further savs that it never entered into anv 

• • 

0 agri'ement with the .‘^aid plaintiff to employ him as its agent 

in the .'^ale of its stock; that all of its arrangements for the 
sale of its .'<toek have iK^en through its h.-scal agents: that it has en¬ 
deavored to help plaintiff in relation to some connection plaintiff had 
established with its fi.<eal agent Nat Cordish, lncor]>orated, in the 
sale of defendant’s stock, hut that at no time 1ul< it entered into or 
had any agreement whatever with the plaintiff respecting its busi- 
ne.<s or the sale of its stock by plaintiff. It has always when called 
on l>cen reaily to give and given whatever a.s^istance it could to plain¬ 
tiff in plaintiff's association and connection with defendant’s fi.<cal 
agents in the sale of defendant’s stock. Defendant denies that it 
ever entered into any agreement whatever with the plaintiff in 
relation to opening an office in Los Angeles, California, or elsewhere, 
or that it ever agreed or entered into any agreement with the plain¬ 
tiff looking to tile making of the plaintiff its agent in Los Angeles, 
California, or el.'^ewhere, or that it ever agreed to give the plaintiff a 
drawing account or allow him any .«um of money whatever on ac¬ 
count of commissions, or that it ever had any relations whatever with 
the plaintiff in regard to the .sale of its stock by plaintiff, or that it 
ever agreed to pay plaintiff’s traveling expenses or any expenses 
whatever of plaintiff. 

HARRY W. YEAGER. 


Subscribed and sworn to before me this 13th day of March, 1922. 


[seal.] 

Xofartf Public, Counttf of 
Term ex|)ires March, 1923. 


HARVEY 1. ETTINGER. 

We)<tChester, State of New York. 
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10 Motion to Stay Cause. 

Filed October 18, 1922. 

♦ ♦ ♦ ♦ ♦ ' ♦ 1(1 

Now comes the defendant in the above entitled cause, and bv its 
counsel moves the Court to stay said cause as authorized by the 
bankruptcy laws of the United States on the ground that on the 15 
day of May, 1922, in a certain ancillary proceeding in the Supreme 
Court of the District of Columbia, Hankrutcy No. 1307, entitled 
“In the matter of United Phonograph Stores, Inc.” a receiver was 
appointed to take charge of the entire assets of the defendant corpo¬ 
ration, and Julien Ilartridge has l)een appointed trustee for the 
United Phonogmph Stores, Inc., which had been adjudicated a 
bankrupt, and that this action is founded upon a claim which a dis¬ 
charge in bankruptcy would he a ielea.se. 

WALTER A. JOHNSTON, 

Attorney for Defendant. 

District of Columbia, ss: 

Walter A. .Johnston, being first duly sworn on oath, deposes and 
says that he has read the foregoing motion, and that the facts stated 
therein to be true are true. 

WALTER A. JOHNSTON. 


Subscribed and sworn to before me this 18 dav of October, 1922. 

MORGAN H. BEACH, 

Clerk’ 


Mr. J. Morrill Chamberlin, 

Attorney for Plaintiff: 


ALF G. BUHRMAN, 

Clerk. 


Please take notice that the foregoing motion will be called to the 
attention of the Court on Friday, next the 20th day of October, 1922, 
or as soon thereafter as counsel can be heard. 

11 W. A. JOHNSTON, 

Attorney for Defendant. 


Supreme Court of the Di.strict of Columbia. 

Friday, Octolx'r 27th, 1922. 

Session resumed pursuant to adjournment Hon. A. A, Hoehling, 
Ju.«tice presiding. 


)(( >((«♦♦ >«( 


Upon motion of plaintiff* by his attorney, it is ordered that Julien 
Ilartridge, Tni.stee in lmnkru])tcy for the I’nitcd Phonogra])h Stores, 
Inc., be. and he is herebv substituted as party defendant herein. 

7 7 14 . 
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Thursday, November 23rd, 1922. 

Session resumed pursuant to adjournment. lion. A. A. Iloeh- 
ling, Justice presiding. 

* m m * * 

Pursuant to the motion of the trustee in bankruptcy for tlie de¬ 
fendant in this case and good cause shown, it is ordered that the 
order of the court made herein October 27th, 1922, substituting the 
trustee in bankniptcy as party defendant l)e, and the .<ame is hereby 
sot a.side. 


Mrmaranduiu of Court. 

Filed June 4, 1923. 

4c ^ ^ 

Declaration wius filed heroin, February 21, 1922, claiming damages 

against the defendant, for alleged breach of contract, in the sum of 
$4,100, with interest from February 21, 1922. With the 
12 declaration, fh(*re was filed the affidavit of plaintiff both on 
the merits and in su|>port of attachment before judgment. 

Writ of attachment isv^ued, (Ui the date of filing suit, mpru, and 
under that writ divers go(Kls and chattels of the defendant were at¬ 
tached, of the appraised value of $2.S70.r)0, the usual schedule U*ing 
attached to the appniisal. 

On March 1, 1922, the goinls and chattels attached were delivered 
to the defendant; this umler the provisions of law, and the following 
undertaking entered into by the defendant, with the Fidelity and 
Deposit Company of Maryland as surety, as follows: 

“The defendant, and the Fidelity and Deposit Company of Mar>’- 
land, surety, in consideration of the discharge from the custody of 
the Marshal of the proj>erty seized by him u])on the writ of at¬ 
tachment sued out against the defendant, on the 21st day of 
February, A. D. 1922, in the above entitled cause, apj)ear, and sul>- 
mitting the jurisdiction of the Court, hereby undertake, for them¬ 
selves and each of them, their ami each of their heirs. executoi*s and 
administnitors. succcssoi’s or assigns, to abide by and perform the 
judgment of the Court in the premises in relation to said property, 
which judgment may bo rendered against all the parties whoso 
names are hereto subscribed.’’ 

Thereafter, March 14, 1922, the defendant tiled i>leas of the 
general is.<uo, and supported the Siune by affidavit: and, on March 
KS, 1922, the plaintiff joimnl issue ujkhi the pleas of defendant and 
noted the cause for trial at the then next term of the Court. 

Thus the matter stocwl until ()ct(»l)er IS, 1922, when the defend¬ 
ant tiled in the cau.^e a motion to stay the same, as authoriztHl by the 
Bankruptcy Laws of the United States, uiK)n the stated ground that, 
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on May 15, 19*2*2, in a certain ancillary proceeding in this Court, 
entitled “In the Matter of United-Phonograph Stores, Inc.," 
13 Bankruptcy No. 1307, a receiver was appointed to take 
charge of the entire assets of the defendant corporation, and 
that one Julien Hartridge was appointed trustee for defendant, the 
latter having been adjudicated a bankrupt, and that the action herein 
is founded upon a claim which a discharge in bankruptcy would 
release. 

On October 27, 19*2*2, order was entered in the cause substituting 
the said Julien Hartridge,* trustee in bankruptcy, as above, as party 
defendant; that action being taken upon the supposed consent of 
the trustee in bankruptcy that he be so substituted as party defend¬ 
ant. Later on, however, it appeared that the trustee in bankrutpey 
did not and would not so consent to appear in the cause, and, accord¬ 
ingly, on November *23, 19*2*2, the certain order of substitution of 
October 27, 192*2, supra, was vacated and set a.side. 

No further action‘has been taken in the case so far as immediately 
concerns the defendant corporation or its said trustee in bankruptcy, 
but the plaintiff, insisting upon his right to a trial of the cause, has 
encountered oppasition from the Fidelity and Deposit Company, as 
surety on the undertaking aforesaid, the latter insisting that the 
motion to stay the cause should be granted, l)ecause of the bank¬ 
ruptcy of the defendant. 

The theory of the plaintiff’ is that because of the undertaking 
given in the cause, the surety is liable, in the event of judgment 
entered therein, to pay the judgment, and that the requirements of 
th bankruptcy law can l)e met, in the event of judgment rendered 
against the defendant, by a perpetual stay of execution so far as the 
bankrupt is concerned. Counsel for plaintiff has filed a 
11 written memorandum of authorities upon the proposition. 

which are cited by him as affirming the right of plaintiff 
to ]>roceed where the situation is one of the kind here involved. 

The Court has carefullv eonsidered the matter and, while doubtless 
the authorities are not entirely in harmony concerning the proposi¬ 
tion, nevertheless, under the circumstances of this case, it is of 
opinion that plaintiff should be permitted to proceed in the caus<*, 
and, if by verdict of the jury and judgment of the Court entered 
thereon, it shall apf)ear that [daintiff is entitled to recover, such 
judgment woidd l)e properly entercMl against both the defendant and 
the Fidelity and Deposit Company of Maryland, as surety on the 
undertaking aforesjiid, with the right on the part of plaintiff’ to en¬ 
force the same against the surety, such judgment, however, to be 
per]>etually stayed as against the bankrupt defendant. 

It results that the motion to .stav should be and is overruled. 

A. A. nOEIILLNG, 

Justice. 
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Supreme Court of the District of Columbia. 

Monday, June 4th, 19*23. 

Session resumed pursuant to adjournment, Hon. A. A. Iloehling, 
Justice presiding. 

♦ ♦♦♦♦♦♦ 

Upon consideration of the motion of defendant filed herein by 
its attorney October 18" 1922, to stav this cause under the bank- 

ruptcy laws of the United States, it is ordered that sai<l 

1') motion \>e and the Siune is hereby overruled. 

* 

Memoranda. 

June 18, 1924.—Verdict for plaintiff for $3,700.00 with interest 
from February 21, 1922. 

June 23, 19*24.—Motion for new trial filed and entered. 

Supreme Court of the District of Columhia. 

Monday, December 8th, 19*24. 

Session resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 

♦ ♦♦♦♦♦♦ 

The motion for a new trial filed in this cause having heretofore 
been argued and submitted, it is ordered that siiid motion be, and 
the .siime is hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover herein of defend¬ 
ant and b^'idelity and Dej)osit (N)inpany of Maryland, its surety, the 
sum of Three thousiuid seven hundred and fifty dollars, ($3,750.90) 
with interest thereon from February 21st, 192*2, together with the 
costs of suit, to be taxed by the Clerk, and have execution thereof. 

10 Supreme Court of the District of Columbia. 

Saturday, December 13th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 

♦ * 

Upon consideration of the motion of The Fidelity and Deposit 
Company of Maryland filed heri‘in December lOth. 19*24, it is ordered 
this 13th day of Deceml)er, 1924, that the judgment heretofore 
entereil in this cause on December 8th, 19*24, be, and the same is 
hereby vacated, and that in lieu thereof judgment l>e entered for 
the plaintiff against the defendant and said Fidelity and Deposit 
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Company of Man'land for flie sum of Three thousand seven hun¬ 
dred and fifty dollars ($3,750.00) with interest from February 21, 
1922, and costs, that execution on said judgment against the de¬ 
fendant United Phonograph Stores, Incorporated, be, and the same 
is hereby perpetually stayed; that execution shall be had against 
said Fidelity and Deposit Company of Marjdand and may be issued, 
but this judgment to be released and held for naught as to said 
Fidelity and Deposit Company of Maryland upon the delivery by 
it or, by the defendant to the U. S. Marshal of this District of the 
property levied upon, if said delivery be made within ten (10) days 
from the date of entry of this judgment, or, in lieu of such delivery, 
the payment by said Fidelity and Deposit Company of Maryland to 
the plaintiff of the sum of Two thousand eight hundred seventy-six 
and 50/100 dollars ($2,870.50), the appraised value of the prop¬ 
er! v attached herein, with intere.^^! from date hereof. 

From this judgment in open Court, the Fidelity and De|)osit 
Company of Maryland by its Attorney notes an exception, 

17 and also ])rays an a])peal to the Court of Appeals of the Dis¬ 
trict of Columbia, and the maximum penalty of an under¬ 
taking on siiid appeal to operate as a Supereedeas is hereby fixed 
in the sum Three thousiind five hundred dollars ($3,500.00). 

Memoranda. 

January 7, 1925.—Supersedeas Undertaking on Appeal—$3,- 
500.00 approved and filed. 

Time to file and submit Bill of Exceptions extended from day to 
dav to and including Februarv 10, 1925. 

February 7, 1925.—Bill of Exceptions (proposed)—filed. 

Assignment of Errors. 

Filed February 7, 1925. 

Now comes the defendant. Fidelity & Deposit Company of Mary¬ 
land, and a.«signs as error the ruling of the trial court in the ad- 
mi.«sion and exclusion of evidence and in other mattei-s during the 
course of the trial, as follows: 

1. The Court erred in admittinc in evidence the questionnaire 
whieh plaintiff testified he had filed out at request of Morris, Vice 
President of defendant Company. 

2. The Court erred in admitting in evidence letters passing be¬ 
tween plaintiff and Nat Cordish, Incorporated and Nat Cordish. 

3. The Court erred in admitting in evidence certificate of stock 
issued by defendant to plaintiff. 

4. The Court erred in admitting in evidence check for 

18 $2,500.00 endorsed by plaintiff to Nat Cordish, Inc. 

5. The Court erred in admitting in evidence testimony of 
plaintiff regarding agi-ecmcnt between plaintiff and Yeager, Morris 
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and Cordi^h, that the latter wonld contribute to the capital of a 
California Company to he formed a.s well as any testimony relating 
to the formation of a California Company. 

h. The Court erred in excluding from evidence testimony offered 
hy the defendant surety to show the adjudication in bankruptcy of 
the United Phonograph Stores, within four months of the levying 
of the attachment of plaintiff of its f)roperty and the sale of the at¬ 
tached property by the Supreme Court of the District of Columbia 
in .«aid l)ankruptcy proceedings. 

7. The Court erred in refusing to stay the cause because of the 
bankruti>cy of the Unite<l Phonograph Stores. 

H. In overruling the motion of defendant surety to direct a ver¬ 
dict in favor of defendant and itself at the close of all the testimony. 

b. The Court erred in refusing to grant the pniyer offered by 
defendant. 

W. A. .JOHNSTON, 

HAMILTON & HAMILTON, 
Attorneiin for <t* Deposit Company of Maryland. 

Designation of Reeord. 

Filed Februarv 7, 192o. 

♦ * 4c ♦ ♦ 4c 

The Clerk in preparing the Transcript of Record in this cause 
will eml)ody therein the following, to wit: 

19 L Declaration, Bill of Particulars ami Affidavit of Merit 

tiled Februar\’21, 1922. 

2. Undertaking releasing property attached with Fidelity ami 
Deposit Companv of Marvland suretv, approved and filed Februarv 
27.1922. 

•L Pleas of <lefendant and affidavit of defense filed March 1 L 
1922. 

4. Memorandum showing appraised value of |)roperty attached, 
and date of attachment. 

"). Motion to stay cause because of bankrutpcv of defendant, filed 
October IS, 1922. 

t>. Onler sul>stituting .lulien Hartridge, Trustee in Bankruptcy 
of defendant, as a party defendant, filed October 27, 1922. 

7. Order vacating order of substitution of October 27, 1922, fil(‘d 
Noveml)er 23, 1922. 

8. Order overruling motion to stay cause because of bankruptcy 
of defendant, filed .Tune 4, 1923. 

9. Memorandum of Court (Hoehling. .1.) filed .Tune 4, 1923. 

10. Memorandum of trial and verdict of jury June 18. 19*24. 

11. Memorandum of filing of motion for new trial, filed June 
23. 1924. 

12. Memorandum of order overruling motion for new trial and 
entering of judgment against defendant and Fidelity and Deposit 
Company of Mar>*land, filed December 8, 1924. 
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13. Order vacating judgment of Deceml)er 8, 1924, and entering 
judgment against Fidelity and Deposit Company of Maryland, etc;, 
notation of appeal in open court and amount of undertaking on 
appeal, filed December 13, 1924. 

14. Memorandum of approval and filing of appeal undertaking, 
filed .Januarv 7, 1925. 

^ 7 _ _ 

15. Memorandum of orders extending time for filing Bill of Ex¬ 
ceptions. 

It). Memorandum of filing of Bill of Exceptions. 

17. Memorandum of approval of Bill of Exception. 

20 18. Assignment of Errors. 

19. This Designation. 

W. A. JOHNSTON, 

HAMILTON & HAMILTON, 
Attornei/s for Fidclifjf A* Deposit Company of Marifland. 

Copv received Feb. 7/25. 

J. MORRILL CHAMBERLIN. 

Supreme Court of the District of Columbia. 

Friday, February 27th, 1925. 

Se.^sion resumed pursuant to adjournment, Mr. Justice Bailey 
presiding. 

Tlie Court having signed the Bill of Exceptions submitted herein 
Felu’uarv 7th, 1925, as of the time of the noting thereof at the trial, 
now hereby orders the same made of record, nunc pro tunc. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, Morgan 11. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 06377 at Law, wherein FVank 
Shepherd is Plaintiff and United Phonogra])h Stores, Incorporated, 
is Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscril)e mv name and affix- 
the seal of .said Court, at the City of AVashington, in said District, 
this 30th day of March, 1925. 

(Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


EW. 
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22 In the Supreme Court of the District of Columbia. 

At Xo. 0(),377. 

Frank Shepherd, Plaintiff, 

Vfl. 

United Phonograph Stores, Inc., Defendant. 

Me.«srs. Chamberlin Smith and Cfodfrey L. Munter, 

Attorney.s for plaintiff. 

IMea.*ie take notice that the hill of exceptions of the Fidelity & 
Deposit Company of Maryland in the almve entitled cau.«e, copy of 
which is hereto attached, will he submitted to Mr. Justice Siddon.s 
in (Yiminal Court Xo. 1 for .‘icttlement and sijjnature on March 
KMh, 1025, at ton o’clock A. M., or as soon thereafter as counsel can 
he heard. 

W. A. JOIIXSTOX. 
IIAMILTOX & IIAMILTOX. 


Service of copy of Bill of Exceptions acknowledged this 7th day of 
Fehruarv, 1925. 

J. MOKIULL CIIAMBERLIX. 


23 In the Supreme Court of the District of Columbia. 

At Eiw. Xo. ()h,377. 

Frank Shepherd, Plaintiff, 
vs. 

United Phonogilvph Stores, Inc., Defendant. 

BUI of Exceptions. 

Be it remembered that this cause came on for hearing before Mr. 
Ju.'^tice Siddons and a jury on June Kith, 1924. 

Whereufjon the plaintiff, to maintain the issues on his part 
jointnl, was j>ro(luce(l as a witness in his own behalf and testifiefl as 
follows: 

That he was the plaintiff in the case and his connection with the 
defendant was under a written letter of contract. That he was first 
introduced by Col. Huston to Mr. .lohn Morris, A"ice President of 
the defendant, on October 23, 1921, in the <lefendant’s office in the 
Union Trust Building, Washington. 1). C. Mr. Morris asked him 
to fill out a form (piestionnaire, which he handed him, and returned 
it to him later in the day. 

Whereupon coun.'^el for the plaintiff stated that notice to pro¬ 
duce said (piestion-aire had been served upon the defendant. De- 
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fendant’s counsel responded tliat he did not have nor liad he ever 
seen said question-aire. 

Whereupon counsel for the plaintiff tendered to the witness a 
blank form for purpose's of identitieation. 

24 The witness thereupon stated that it was an identical copy 

of the form that he completed at Mr. Morris’ request and that 
when he filled it out he handed it to Mr. Morris on the afterncKm of 
the first day mentioned, and that he distinctly remembered what 
he put in the form as completed. 

Whereupon the witness testified as follows: 

“A (Reading) ‘1. Name of City or town’ to which I—this is 
my recollection—to which 1 answered ‘Washington, 1>. C.’ 

‘2. County. 3. State. 4. Town population, o. County popula¬ 
tion,’ All of which I answered ‘District of Columbia.’ 

‘Number smaller towns in 20 mile radius.’ Well, I probably put 
those down, I do not remember. 

Mr. Brady. I objec't to what the witness prol)ably did. 

By Mr. Chamberlin: 

Q. As I understand, Mr. Shepherd, the question which you have 
just testified to you were asked in the question-aire to give a nund)er 
of towns near and within a certain radius of Wa.diington, and the 
population? A. That is so. 

Q. Did you answer that to the licst of your ability? A. 1 did. 

Mr. Johnston: I object to whether he did it to the be.st of his 
ability. 

The Court: He just asked if he did. 

By Mr. Chamberlin: 

Q. Take the re.st of the questions. A. (Reading) ‘Ts the retail 
business of your town dependent upon manufacturing, mining, 
agriculture, shipping, summer or winter resort—whicli?’ 

Q. Do you remember what reply you made to that? A. I .-^aid, 
‘No’. ‘Name of your most important industry,’ which I answered, 
‘The Governmental, executive.’ 

Mr. Johnston: What is that? 

The Witness: The Government business of this town. There 
are no large mining and so forth. 

The Court: He said the government, executive. 

The Witness: ‘Name of second industry.’ Well, T did not put 
any answer to that question. 

‘Third’—the same thing, regarding Washington as not a manu¬ 
facturing place. 

‘Have you a commercial club, board of trade, chamber of com¬ 
merce, auto club, orchestra or hand? (Jive names of officers and 
which is the most prominent.’ I mentioned the chamber of com¬ 
merce only, not being familiar with the rest of those things. 
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‘Financial data and so forth.’ 1 could not give those figures, be¬ 
cause I am not familiar with the capitalizations of the different 
banks or anything else. 

The Court: You need not give your reasons. Just say 
25 what you gave and what you did not ? 

The Witness: All right. ‘What chain stores are selling 
(a) Groceries?’ I mentioned the store. 

Mr. Hradv: What store? 

The Witne.ss: Liggett s. The first is groceries, and I mentione<l 
the A. & P. (Atlantic A Pacific), and I am looking at the ne.xt 
question, drugs, and I mentioned Liggett’s stores. ‘Cigai*s? Shoes? 
Clothing?’ I gave an answer to each one. 

Mr. Bradv: What was the answer? 

The Witness: 1 cannot answer that (piestion. 

‘What percentage of total husine.«s in Musical Supplies do you 
think was purcha.<(Ml direct from Mail Order Ilou.ses in your town?’ 
‘What percentage of such husiness was done with firms in nearhy 
towns?’ 

The Witness: ‘Do you believe that a musical supply .^Jtore, .‘telling 
quality goods, because of co-operative buying and (piick turnover, 
as part of a chain system, will he successful in your town? What 
has lieen the attitude of the peojJe towards such stores?’ My 
answer was ‘ves.’ 


The Witnejis: ‘Kstimate what vou believe would be the fir.««t vear’s 

gross husine.^s of a Fnited Phonograph Stores Agency if established 

in your town?’ To which 1 could not give an answer. 

‘Or what wouhl Ik' the vearlv rental of a suitable store on vour 

• * ^ 

main street?’ 1 could not give an an.'^wer. 

‘Estimate cost of (a) heat.’ I could not do it. 

‘Light.’ The sjuiie. 

‘Incidentals.’ The same. 

‘I have answered the above (piestions to the best of my knowledge 
and belief, without any obligation on my ]>art, for the mutual 
Ixmefit of all concerned.’ Then 1 signed my name and my address. 

On the next page ‘Personal History Data. 1. Desire agency in?” 
And I com])leted ‘Los Angeles’ on that line. 

‘How long have you lived there?’ ‘Three years’ was my answer. 
‘Name in full,’ would he ‘Frank Shepherd’, ‘Addre.'ss’ ‘Fontanet 
Courts.’ 


‘Age’ would be ‘20’. 

‘Height’ 5 ft'et ten inches. 

‘Weight’ 140 pounds. 

‘Nationality’ Naturalized. 

‘Married or single’—Married. 

‘Familv’ Three. 

‘Religion’ Protestant. 

‘Give the several firms vou have worked for, or husine.ss vou have 
been intereste<l in as all or part owner from time to time for the 
past ten years.’ 

A. I was first employed by the Westinghouse Electric and Manu¬ 
facturing Company from June 1st, 1914, until the same date in 
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lOK), and then wa.*^ .secretary to Alexander G. McKenna, capitalist 
and metallurgist, Washington Steel & Ordnance Company, until 
the 1st day of April, 1919; as salesman of the Latrobe Tool Com¬ 
pany, I^trobe, Pennsylvania, from April, 1919, until July, and then 
traveled to I^os Angeles, California, as tlieir Pacific Coast dis- 
*2(> tributor. On July^ 10, 1921, I resigned that connection. 

A. From California I returned to Washington and from 
Washington I went to Euroj)e, I returned here and became 
ac(iuaintcd with United Phonograph Stores, Incorporated. 

A. ‘Are you now cmployc<l or engaged in business.’ I said. No. 

‘What kind?’ Of course the answer was no. 

‘Could you began work at once with a musical supplies agency?’ 
To which I answered yes. 

‘How much capital can you inve.«t or control for the purpose of 
joining the United Phonograph Stores, Inc., chain .system, as local 
agent?’ My answer was $r),000 or more. 

‘What experience have you had in the musical supply business 
if any, or similar lines?’ None. 

‘What have you averaged as monthly earnings from salary or 
profits?’ I cannot give the specific figure that I gave at that time. 

‘Have you any income from property or investment?’ I said yes. 

‘How much?’ And I cannot give the figure that I gave at that 
time. 

‘Would you expect to devote all or part time to a musical supply 
agenev?’ My answer was yes. 

‘What is your education, school, high school, technical, college?” 
To which I answered Glusburn Technical Institute, England. 

‘Name of any clubs or other organizations to which you belong?’ 
None. 

‘Name of any clubs or other organizations to which you belong?’ 
None. 

‘Name of previous employers, location, busines.s, period of em¬ 
ployed, and salary.’ H. M. Southgate, Westinghouse Electric & 
Manufacturing Companv. In the Hibbs Building, Washington, 
D. C. 

Q. Are these all references? A. Yes, sir. A. G. McKenna, at 
that time residing at Claremont, California; Latrobe Tool Company; 
Latrobe, Penn.«ylvania; the Vanadium Alloys Steel Company, 
Latrobe, Pennsylvania. 

‘Give the names and addresses of any other personal references 
vou wish to add.’ C. V. Wheeler, 1609, 16th Street, Wa.shington, 
1). C. 

‘Add any information that will be of value to us in deciding your 
fitness to represent us in the locality in which you are known. The 
more you can inform us of your experience, capabilities, etc., the 
(piicker we can decide.’ 

‘Instructions: Answer in ink in your writing. Each question is 
important and mu.st be answered as fully as possible. Capital with¬ 
out ability is useless. Cooperation of thought is as important as 
cooperation of capital. 

3—4315a 
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the undersigned, do hereby afTirni that eaeli and every state¬ 
ment made by me in tliis (^ue.'^tion-aire is absolutely true and correct 
to the best of my knowledge and belief. 

27 ‘Dated at \ViL<hington. D. C., the 28th dav of Oetol>er, 
1921.’ 

My own signature and address.” 

Whereupon said paper was offered in evidence and objected to by 
the defendant on the ground that the witness stated in many in¬ 
stances that he did not know what his an.'iwers were, and in othei*s 
that he probably answer(‘d (juestions in a certain way and that there 
was, therefore, a failure to reproduce the original paper in sub¬ 
stance. And the defendant accordingly move<l that all of the fore¬ 
going testimony Ix^ stricken out, hut the Court overruled siiid ob¬ 
jection and motion, to which action in overruling said objec¬ 
tion and motion, the defendant then and there re«juested the 
court to note an e.xception, which exception wiis noted by the court 
upon its minutes. >ir. Morris .«tatc‘d that he would like to get in 
touch with the refeivnces given by me and the next day told me 
that he had seen mv references and that thev were stitisfactorv. At 
six o’clock in the evening the following day, Mr. Morris asked me 
to come to the Cnion Trust Building to meet a Mr. Cordish who 
Mr. Morris stiid was with the I’nited Phonograph Stores, but did 
not state in what capacity. At Mr. Cordish’s recpiest I went with 
him that night to New York to the offices of the defendant and was 
introduced to Mr. Yeager, its President. He said that they had 
not given thought of branching out so distant as California, but 
asked if I would make him a written memorandum, which I did, 
telling what I thought about Los Angeles and its vicinity: the people 
I knew tliere and how long 1 had lived there. Mr. Yeager and 
Mr. Cordish said they would like to talk it over and for me to call 
the following day, which I did. Mr. Yeager said he thought 

28 very favorably of my application, of the prospects, of the 
territory I had mentioned, and that they would give me the 

position for which 1 had made apt>lication. At the request of Mr. 
Cordish and Mr. Yeager, I returned to Washington for further in¬ 
structions from Mr. Morris who was vice-president of the company in 
charge of their Washington office and endeavoring to promote the 
expansion of their business in Washington through the .stde of stock. 
Mr. Morris aske<l me to accompany their Mr. Welling who was one 
of the men selling these units of stock and I went out with Mr. 
Welling to interview some pros])ects. I later received the contract 
from Mr. Cordish that I demanded before proceeding to California. 
It is a letter dated Novemlx'r 14th. 

Whereupon during an argument over the admissibi/n'lity of a 
certain letter dated November l.^t, the following occurred between 
the court and counsel for j)laintiff; 

“Mr. Chamberlin: The letter of November I4th is signed by- 

The Court: I understand, but does that outline the agreement? 

Mr. Chamberlin: A’es, sir; in paragraphs.” 
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Whereupon the following letter was offered in evidence, plaintiff 
testifying that he had received it; 

“United Phonograph Stores, Inc., 

Executive Offices, Third Floor, 


110 West 34th Street, New York City. 


Mr. Frank Shepherd, 
Fontanet Courts, 

Washington, D. C. 


Dear Mr. Shepherd: 


November 1, 1921. 


It is with j)leasiire that I learn this morning that you are to be¬ 
come a.ssociated with the United Phonograph Stores, Inc., in an 
active way. 

While it has not been the intention of our Board to open stores 
on the Pacific Coast, owing to the fact that there was so much good 
territory closer by, yet we feel, after talking with you, that there is 
a great opportunity for stores of our class and chain there. Your 
statements of the |)ossibilities coupled with your sincere desire to see 
our chain developed in that territory has made an impression upon 
us. Tme it is .some of the Board are not familiar with vour 
29 statements as yet. Should the Board desire to carry out the 
plan as suggested by you, it will be because of our confidence 
in you and your judgment. 

I take this early opportunity to congratulate you upon your 
business acumen in visualizing the great possibilities of our business 
and plan. 

I am, with kind personal regards 
Yours very truly, 

(Sgd.) ^ H. W. YEAGER, 

PfeMdent, United Phonograph Stores, Inc." 

IIWYrMS. 


Whereupon the following letter, over the objection of the defend¬ 
ant, on the ground that the connection of the writer with defendant 
had not been shown was offered and admitted in evidence to the 
admis.*<ion of which letter defendant then and there requested the 
court to note an exception which was duly entered upon the minutes 
of the court; 
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“Xat Cordish, Incorporated, 
110 West 134th Street, 


New York City. 


Mr. FVank Shepherd, 

United Phonograph Stores, Ine., 
#81’) Union Trust Building, 
Washington, D. C. 

My Dear Shepheri): 


November o, 1021. 


I wa.** indeed glad to hear that the United Phonograph Stores, Ine. 
received cheek for $2.o00.00 from you this morning on your sul>- 
.seription to Mary M. McKenna, as j^romi.'ied in your telegram several 
days ago. 

At a meeting of the Executives of the United Phonograph Stores. 
Ine.. everything went through smoothly and you will get a letter 
from the Company verifying the aeee]»tanee of the proposition as 
pr(*sented to them. 

I will try to U* in Washington on Thursday or Friday of next 
we(‘k. We can then take up the matter in detail as to when it would 
he best for vou to leave. 

I sugge.^t, in the meantime, that you carry out the plan as laid out 
here, going out in Washington as Salesman under Mr. Morris's 
sujKTvision. 

With Kindest regards, 1 am 
\’erv sincerely vours, 

(Sgd ) ‘ ‘ ^^VT CORDISH. 

President, Xat Cordish, Inc/* 


30 Whereupon the following letter was offered and admitted 

in evidence; 


“United Phonograph Stores, Ine., 
Executive Offices, 3rd Floor, 

110 West 34th Street, New York Citv. 


Mr. Frank Shepherd, 

United Phonograph Stores, Ine., 
#815 Union Trust Building, 
Washington, D. C. 


November 5th, 1921. 


Dear Mr. Shepherd: 

We are sending you herewith via regi.^tered mail Certificate No. 
C-135 issuecl to you for one hundred shares of Common stock in the 
United Phonograph Stores, Ine., payment of which was recently 
acknowledged to you. 
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Th.** certificate was held at tliis office pending receipt of instruc¬ 
tions from von as to where vou wished us to mail it so that it would 
reach you without delay. 

Thanking you for your interest, we are 
Yours very truly, 

UNITED PHONOGRAPH STORES, INC., 
(Sgd.) H. I. ETTINGER, 

A xs*t Trrastire r.' ’ 


Whereupon counsel for plaintiff offered in evidence what pur¬ 
ported to he the certificate of stock for one hundred shares of the 
defendant referred to in the last mentioned letter, to the admission 
of which, counsel for defendant dulv objected on the ground that 
plaintiff in his declaration claimed tiie sum of twenty-five hundred 
($2,500.) dollai’s, ca.'ih advanced, and not the value of any stock. 
Hut the court overruled said ohjection and admitted said certificate 
in evidence, to which ruling defendant requested the court to notQ 
an exception, which exception was duly entered upon the minutes of 
the court. 

51 Whereupon after identifieation, counsel for jdaintiff offered 

in evidence a cashier’s check of the Citizens National Bank 
of Iyatrol)e, Pennsylvania, for $2,500. to the order of plaintiff and 
hv him endorsed to Nat Cordish, plaintiff testifying that this was 
the $2,500, which he elaiiued to have f)aid the defendant, to which 
offer defendant objected but said objection was overruled, to w'hich 
ruling defendant requested the eourt to note an exception, which 
exception was duly entered u|)on the minutes of the court. 

Whereupon palintiff offered in evidence a letter from the plaintiff 
to Nat Cordish dated November 11, 1021, and said letter was ad¬ 
mitted in evidence over the objection of the defendant. 

Tt was thereupon agreed between court and counsel-that defendant 
should be understood as making the same objection and have the 
same exception as to the admission of all correspondence passing be¬ 
tween Nat Cordish, Incorporated, or Mr. Cordish, and the plaintiff, 
on the ground that he was not an officer of, or had he any con¬ 
nection with, the United Phonograph Stores. 


United Phonograph Stores, Inc. 

Executive Offices: Third Floor 110 West 34th Street, New York 

Citv. 

Washington Office: 815 Union Tmst Bldg. 

Telephone Main 6865—6866. 

November 11, 1921. 


De.ar Mr. Cordish : 


Referring to our conversation of yesterday, I understand you will 
advise me by return mail in regard to the following: 

(1) The basis on which commissions will be paid on the sale 
of stock in California. I suggest you advise the minimum and 
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maximum individual subscription you will accept for common stock 
onlv. 

« _ 

(2) It is my un<lcr.>itandin^ that the X. Y. office will assume the 

expense of the Los Angeles office, including travelling expense, until 
such time as the California Company is in shape to take it over. 

(8) Before leaving for California 1 should have authority to cover 
the following: 

82 Open Bank account, 

I>easc office, if necessarv. 

Equip office, if necessiiry. 

Pay commissions from Ix)s Angeles office, and any further au¬ 
thority you should care to give. 

(4) I should have an idea of the minimum and maximum rent 
of locations for .stores and authority to sign leases. Also to arrange 
for store fittings if necessarv. 

(o) Pre.'iumably, for the time being, all .«tock certificates will 
be issued in X. Y. 

((>) I wouhl like cuts or dies of trademark, particularly the 
latter for business cards. 

(7) You promised to let me have roughs copy of Master Rejjort 
to read on train. 

(5) Also to .<en<l |)ai-ting of store interior and additional photo¬ 
graphs of stores in (jperation and under construction. 

(0) Kindly also furnish a list of towns in which stores are al- 
rcadv located, if more than one in a town—how many—and the 
names of the towns in which stores are to be located within the next 
few weeks. 

(10) A supply of forms giving new figures on conservative 
estimates—also include some of the old forms. 

(11) Send direct to Los Angeles a good siipjOy of all literature, 
forms etc., pertaining to everything. 

(12) You were to send me a letter to the effect you were holding 
.stock certificate in my favor for 50 shares common stock—represent¬ 
ing lx>nus on subscription for 100 .shares. I presume you will 
duplicate this on sul)sequent personal subscriptions? 

(18) I will personally attend to suKscribing for certain stock in 
the name of Harry W. Finney, but re(piest your patience for the 
time being. 

(14) I advised you that two (2) Railroad tickets and Pullman 
accommfMlations to Ix)s Angeles amounted to $825.08, and would 
suggest you make an immediate advance of $1,000.00. Ex|>cnsc 
will be accounted for weekly, or as you may suggest. You should 
stipulate the different expense which will be allowed, and I urge that 
you be as liberal as possible for the first two months. Kindly let me 
have your check early. 

(15) We also agreed on a drawing account and I suggest this 
should date from Xov. 15, 1921. 

(16) Kindly let me have my over payment of $250.00 on sub¬ 
scription. 1 can use this right now. 

(17) My addre.'js, until further notice will l)e 727 Story Building, 
Los Angeles. California, and all mail. Packages, telegrams, etc., 
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should be addre-'^sed to Frank Sh€]>herd, (i)er.>«onally) until such 
time as I have an office in the Coinjauiy’s name. Kindly also see 
that my surname is spelled coiroctly (Shepherd). 

33 (1^) Will furni.^h you with information as to how’ I can 

be reached enroute to California just as soon as accom¬ 
modations have been obtained, ^ivinj^ Pullman Car number and 
space. 

Will write you regarding any further questions that may come up. 

Please remember you were to send your reply to these questions 
by special delivery to reach me in Wtu^hington on Sunday. Your 
letter should be addressed to Frank Shepherd, Fontanet Courts, 
Washington, D. C., Aj)artment #201. Any subsequent corre¬ 
spondence before leaving Wa.shington on Tuesday next should he 
forwarded to 815 Union Trust Bldg. 

Yours trulv, 

(S.) ‘ FRANK SHEPHERD. 


Kindly have your stenographer make me a copy of this letter.” 

Plaintiff thereupon offered in evidence letter dated November 14, 
1921 from Nat Cordish, Incor})onited, to jdaintiff, reading as fol¬ 
lows : 

“Nat Cordish, Incorjmrated, 

110 West 34th Street, 

New’ York Citv. 

t- 


Mr. Fi’ank Shepherd, 

Fontanet Courts, 

Appartment #201, 
Washington, D. C. 


Dear Mr. Shepherd: 


November 14th, 1921. 


Answering your letter of November 11th, 1921, in which you 
enumerated a list of questions requested information governing your 
operations in California, I am plea.sed to give below’ complete 
answers: taking the liberty of numlx'ring same to corresponds with 
your questions: 

(1) You are to receive a total commission of fifteen (15%) per 
cent on the sale of all .securities of the United Phonograph Stores, 
Inc., made by you. Coinmi.ssion will be payable to you weekly. 
This security is salable on the partial payment |)lan, as follows: 
Forty (40%) per cent payment at the time .subscription is signed 
and the balance payable in not more than six (0) monthly install¬ 
ments. On ca.sh siiKscriptions, commissions will he payable im¬ 
mediately. On partial payment .subscription, conuni.ssion in full 
will be payable when the forty (40%) per cent is received. When 
less than forty (40% ) per cent initial ])aynient is made, no 
34 commission w’ill he payable until sub.secpient payments have 
been made to total at least forty (40%) per cent. The 
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ininiiniini luimbor of .'jliares of romiuon Stock to 1)C sold is ten (10) ; 
the inaximuni nuinhcr of shines of Connnon StcK*k to he sold is four 
Hundred (400). The jiresent price per share of rominon Stock is 
Twenty-Five ($‘2o.00) Dollars, and we rt'serve the right to make 
any and all changes in jiriee of this st<K*k. Our approval must Ik? 
secured on any sale to In* made in excess of 400 shares. 

(2) The NVw York Otiice (F.xecutive Oftices) of the Fnitcil 
Phonograph Stores. Inc., will assume the expense of the Ivos Angeles, 
California Ottiee for a |K‘rio<l of two (2) months. This expense 
will include all office expen.'^o, your travelling exjiense. 

(3) You are authoriz(‘d to open a personal hanking account, in 
which you are to deposit the funds received hy you on the sale of 
United Phonograph Stores, Ine. s<‘eurities, jirior to sending said 

funds to the Kxeeutive Ofliees in New A"ork Citv. 

% 

You are authorized to lea.*^e an ofhee, if ntressary, from which to 
conduct the husim^ss pertaining to the sale of the United Phonogniph 
Stores, Ine. struritics. It is preferable that you .‘*ul>-let a furnishe<l 
office, suitable to your needs. You are to procure the .«erviees of a 
stenographer. In the event that it is necessary for you to lease an 
unfurnished office, you are authoriz(“<l to procure furniture and fi.x- 
tures necessary to suitably e(jui|) .slid office. 

Until further notiei*, and until later agreed to by us. we deem it 
best to pay, at whatever rate advised by you, out of the total com¬ 
mission earned by you, (fifteen ) per cent), all commissions to 

anv salesmen enniloved bv vou to sell securities of the United 
Phonogniph Stores, Ine. Commissions to your salesmen will be 
payable on the same basis as your commissions, as outlined in 
Answer No. 1. 

(4) We are unable to advise you the minimum and maximum 
rentals for stores of the United Phonograph Stores, Ine. on an 
average basis, but the figure is determined at alxnit five ) per 
cent of the total gross business which we believe the store will do 
per year. We would suggest that should you encounter any good 
locations, that you send us complete information emliodying loca¬ 
tion, size, .surrounding business enterprizes, traffic regulations, neigh¬ 
boring musical stores, anticipated total bu.siness, etc. etc., and other 
information, facts, and data which will enable us to determine the 
advi.sability of procuring that site. Should you secure the op¬ 
portunity of puri‘hasing a modern, up-tfi-date musical .store, .^i iid us 
this information, including the above facts. These matters will have 

our very prompt attention, and you will be given authority to 
3’) make final arrangements. Fixtures, furniture, ecpiipment 
and gooils will be handleil in a similar manner. 

(5) All forms of receipts for monies received from your sule 
scribers in full or on account will be acknowledged from the Kx- 
ecutive Offices. All certificates of .<tock will l>e issued from the 


Kxeeutive Ofliees. 


This arrangement until your California Office 


is equif)i>ed to handle this work. 

(fi) Cuts and dies for advertising purposes and printing matter 


will be sent to vour office. 

% 
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(7) Copy of Master Report is being sent you in this mail, under 
sej)arato cover, via Special Delivery. 

(8) You will be furnished complete photograph sets of all stores 
now in operation and under construction ; suitable for framing and 
salesmen’s use. 

(9) United Phonograph Stores, Inc. stores are now located in the 
following cities: Boston, Massachusetts; Middletown, Connecticut; 
Wa.shington, District of Columbia; Plainfield, New .Jersey; Perth 
Aml>ov, New Jersev; Now Brunswick, New .Tersev: Note: Middle- 
town, Connecticut store fixtures already installed and stock of goods 
on order. Store will open very shortly, Washington, District of 
Columbia store fixtures will be installed the latter part of this 
month and will bo immediately stocked with goods and o])ened. 

Stores will soon 1)C opened in the following cities: Hartford, Con¬ 
necticut; Bayonne, New .Jersey; three additional stores in Washing¬ 
ton, District of Columbia; Scranton, Pennsylvania; Reading, Penn- 
svlvania; Hoselbs Park, New .Jersev; .Jersey Citv, New .Jersey. 

Preparations arc being made at this time for numerous other cities 
and you will be informed of the progress made. 

(10) A supply of forms ‘Coiij^ervatiye Estimates of Profits’ old 
basis will be sent to you by mail. New Forms on present basis are 
being ])rinted and will be sent you as soon as receiyed. 

(11) A complete and .substantial supply of all literature, forms, 
photographs, write-ups, copies of advertisements and all other matter 
pertaining to the sale of .securities of the Ihited Phonogra]>h .Stores, 
Inc. will be .sent to your California Office. This .su])ply will be 
replenished on re(pie.st from you and a supply of any new matter will 
be sent you as soon a.s pre])ared for distribution. 

(12) A pei*sonal letter by Mr. Cordish will be .sent you in reference 
to the matter covered by Question No. J2. 

(18) This matter will be taken up with you thoroughl/ in a 
|>ersonal letter by Mr. C/rdisb, both letters to reach you Tuesday 
m(»rning, Noveml)er loth, 1921. 

(14) We enelose herewith Check No. C-1241 to your order 
8(> for .$320.00 in payment of Railroad tickets and I^illman ac¬ 
commodations for two (2). Also Check No. C-1242 to your 
order to cover expenses enroute, and Check No. 1243 to your order 
for .$3.')0.00 to o|>en a bank account in Los Angeles. (Check No. 
C-1242 is for .$1.50.00). The amounts of these checks arc to bo 
charged against your California Office account. 

Expen.ses to be allowed you include the following—Office rent. 
Office equipment, stenographer salaiy, and other mi.scellaneous Office 
ex]xmse, including telephone, light, printing and advertising, 
.stationery, and travelling expense. 

You are to mail us an itemized list of your expenses on Saturday 
of each week, at the .same time .sending us a Night Letter giving 
the total amount of the expen.se on the report, .so that check to 
cover same may be sent you on Tuesday of each week. 

(1.")) As agreed, you are to receive a drawing account of .$350.00 
per month for two (2) months, payable weekly, same to start from 

4—43J5a 
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Xovcnibor loth, 1921. The total amount of this drawing account 
is eliargcahle against conimi.ssions to be earned by you. 

(l(i) Cheek for $2o0.()0 representing j'our overpayment on your 
personal subscription was delivered to you in person by Mr. Cordish 
on November 11th, 1921, at Washington, I). C. 

(17) We have made record of your California address at our 
E-xecutive Offices and all mail mattei's will be forwarded in your 

name there. We have also eorre<*ted voiir name on our records. 

% 

(18) We shall be please<l to have you advise us how you can Ik* 
reached enroute so that you may Ik* kept advise<l of the immediate 
progress being made by the various selling otliees of the United 
Phonograph Stores, Inc., the stores and the new openings at Middle- 
town and Washington, I). C. 

A copy of your letter first referred to above is enclosed herewith 
as requested. 

Subscription blanks will lx* sent you from the E.xecutive Office to 
use temporarily, until your own are j)rinted. They are executed 
in duplicate, the original to be sent to the Executive Offices for per¬ 
manent record, the du[)lieate to l)e given to customer. Please have 
your stenographer keep your record on cards until such time as your 
subscription blanks are printed in triplicate, so that you may retain 
a copy. 

You are to send us a Daily Report, showing all business written 
for that day. A report is to be sent if no business is written, so that 
our records may be com|)lete. 

As stated in Answer No. 1, commissions will be pttyable to you 
weekly; check to leave our Office on Tuesday of each week an^ to 
include all business reported on your Daily Reports as received by 
us to Monday noon. 

87 You are to send to the Executive Offices all monies received 

by you on securities of the United Phonograph Stores, Inc. 
during each week, on Saturday night of that week. 

This letter was di.'ftated bv Mr. Uonlish on Sundav, NovemlKr 
13th, 1921 and typed at my home. It therefore has not been read 
by Mr. Cordish and is signed by Mr. Cordish, per II. I. Ettinger. 

Anv corrections and additional will therefore be made on Monday, 
November 14th and sent to vou in another letter by Mr. Cordish. 

ft ft 

Wishing you every success and a [Peasant trip, we are 
Sincerelv vours, 

ft ft ^ 


(S.) 


NAT CORDISH, INC., 
NAT CORDISH, 

President, 


Bv H. 1. ETTINGER.” 

ft 


Plaintiff thereupon offered in evidence letter from the plaintiff 
to Mr. Cordish. dated November 14, 1921, giving his routing on the 
f>roposed trip to California, and the iK>ints at which he could be 
renche<l by wire on route. 

Thereupon he offered in evidence the following letter; 
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“United Phonograph Stores, Inc., 
Executive Offices, Third Floor, 


110 West 34th St., New York City. 


Mr. Frank Shepherd, 

727 Story Building, 

Los Angeles, Calif. 


November 16, 1921. 


My Dear Mr. Shepherd: 


I have returned to this office and received your letter of November 
12th, and we will get something off to you the minute I get three or 
four of the executives together in order that we can qualify you for 
anything from elephants down. 

I have always felt, since I first met you, that you would make 
a very fine representative because of the latent energy which I di.s- 
covered you pos-^sess. I want to be kindly remembered to Mr. Finney, 
who also impressed me as a high type man. 

I will keep in touch with you as to progress ma<le and see that 
all the dope is forwarded to you as fast as it comes in. I appreciate 
that being .so for away all this will Ikj of material assistance to you 
in vour efforts on the ca.^ie. 

I am, with kind personal regards to both vou and Mr. 
38 Finnev. 

Yours very truly, 

UNITED PHONOGRAPH STORES, INC.” 

H. W. YEAGER, 

President^ 


Whereupon plaintiff offered in evidence the following letter from 
plaintiff to Yeager, President of the United Phonograph Stores, be¬ 
ing the letter referred to by Yeager in his letter of November 16th. 


United Phonograph Stores, Inc. 

Executive Offices: Third Floor, 110 West 34th Street, New York 

City. 

Washington Office: 815 Union Trust Bldg. 

Telephone Main 6865—6866. 


Dear Mr. Yeager: 


November 12, 1921. 


Before I leave for the Coast on Tuesday, I think you should au¬ 
thorize me to act in some definite capacity as representing the 
U. P. S. Inc. 

1 would sugge.st you as.'«ign a title after the order of “Western 
Representative*” and that you write me a letter to this effect bearing 
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tlic Company^ .«cal, attested to by the Seeretary and signed by you 
as President. 

Yours ver\' trulv, 

(S.) ^ FRANK SHEPHERD.” 

Plaintiff then testified that he proeeeded to California in accord- 
anee with his ])lans and the plans agreed upon by Mr. Cordish, Mr. 
Yeager and Mr. Morris, and on his arrival fii^st made investigations 
about the loeations to eomnieir-e working upon and advertised in 
aeeordanee with their instructions for managers for the individual 
stores. In order to secure these managers it was necessary to ask them 
for a suhs<Tiption for $2,000., hut I was unable to offer stock in the 
I)elaware cor[)oration to anyone in California because it was necessary 
first of all to comidy with California Corporate Securities Act, before 
1 could sell slock in a foreign corporation or in a California corpo¬ 
ration. 

I received the following telegram from Mr. Cordish: 

“To hYank Shepherd, Santa Fe train No. 3, car 39, Compartment 
C, Alhuquerque, New Mexico. 

30 “Just received word from attorney regarding incorjiora- 

tion for western states stop upon your arrival in California 
continue along the plans laid down up to fifty thousand dollars stop 
on mv arrival will commence action as to forming new company. 

NATL CORDISH.”* 

I also received the following letter dated November 17, 1021 : 

“Mr. lYank Shepherd, 

727 Story Building, 

Los Angeles, Calif. 

I)E.\R Mr. Shepherd: 

This is to advise you that a package of literature and printed 

matter was sent to vou at the above address and should reach vcai 

% • 

no later than Monday, the 21st inst. As previously written you, 

we will send vou from time to time anv additional literature wliieh 
« « 

we mav receive and would a.**k vou to kindlv advise us when vf)U 
are in need of any additional literature and we sliall be pleased to 
send same to you without delay. 

With best wishes, we are 
Yours verv trulv, 

UNITED PHONOGRAPH STORES, INC., 

II. I. ETTINGER, 

A sat. Treasurer.*' 

On November 19th 1 sent the following telegram from Gallup, 
New Mexico; 
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“Xat Cordish, 110 West 31 Street, New York City. 

Thoroughly understand your telegram seventeenth stop. Kindly 
refer Master report pages nine ten and eleven write furnishing eon- 
erete examples arrangement with department stores and small town 
agencies using figures to illustrate also illustrate buying out exist¬ 
ing stores, explain investment required managers^ commission and 
evervthing. Would appreciate immediate reply special delivery. 

(Signed) FRANK SHEPHERD,’’ 


I also 
corpora ted 


received the following letter froa Nat Cordish, In- 
“Xnt Cordish, Incorporated, 


110 West 34th Street, N. Y. City. 

November 22, 1921. 

Mr. Frank Shepherd, 

727 Story Bldg,, 

Los Angeles, Calif. 


40 ‘T)e,\r Mr. Shepherd: 


I have been extremelv busv at this ofiice and therefore unable to 

« • 

answer vour wire of the 10th, sooner. Trust vou arrived in Los 
Angeles 0. K. 

Considering that you arc to devote your time for the present to 

raising sufficient funds to o])cn a store in Los Angeles, I believe it 

Ix'st to await my arrival in Los Angeles and 1 will then Uike up with 

you the matter of dejiartment stores and small town agencies. 

Regarding the buying out of established stores, we will not pay 

any amount for good will, but will purchase fixtures at agreed 

valuation and merchandise' at inventorv value. 

« 

.Managers will receive 0 ( 1 % of net profits, with drawing account 
sufficient for living expenses, depending upon the caliber of the 
manager selected in the town. 

I shall be pleased to hear from you if there is any further informa¬ 
tion vou desire. 

t. 

With kind fiersonal regards, 1 arn 
Yours verv trulv. 


NAT CORDISH, 


President, 

NAT CORDISH, INC.” 


I received the following letter dated November 23rd from Nat 
Cordish, Incorporated; 

'‘.Mr. Frank Shepherd, 

727 Story Bldg., 

Ix)s Angeles, Calif. 

De.\r Mr. Sjiepherd: 

Mr. 0)rdish was compelled to be away from the office all day 
today and he telephoned me to write you, suggesting that you rent 
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any fnrnislK'd office |K);isil)lc for the lime l>oinjj; inasmuch as he ex¬ 
pects to he in California between I)eceinl)er lotli and 20th. He will 
then take up with you the matter of a permanent office and from the 
progress made hy you until that time you will both be in a better 
position to judjue just what your permanent needs will be. 

We have several live wires whom we are working on for manager¬ 
ships and expect to commence operations in several new towns dur¬ 
ing the next week. 

Trusting everything is going along nicely with you, we are 
Yours verv trulv, 

NAT CORDISH, INC., 

II. I. EmNGER, 

Secretary.** 

I received the following telegram from Mr. Cordish at 
•41 New York, dated November 2-')th; 


“Krank Shepherd, 

727 Story Hiiilding. 

I>os Angeles, California. 

We don't propost' selling foreign .securities in California stop Aim 
is to organize' (’’alifornia corporation stop Suggest getting money in 
propost'el (^difornia company stop without permit unable to solicit 
Imsiness hut Calif<»rnians can invest in parent organization sto|» 
llowanl very good according to Montalvo. Nat Cordish.^’ 

On November 25th, 1021, I wrote Mr. Cordish as follows: 


I)K.\R Mr. Cordish: 

I wish to thank you for your telegram of even date in reply to 
mine of the 23rd. 

You are right that Californians can invest in the parent organiza¬ 
tion (Delaware Cor])oration) but I cannot secure a permit to solicit 
subscriptions for the Delaware Corporation without filing with the 
California Corporation Commission the data listed on page five and 
marked in pencil of the Corporate Securities Act, a copy of which 
is enclosed. 

If you will refer to page fifteen of the Corporate Securities Act, 
you will see that we can solicit subscriptions for the California 
Corporation providing we file incorporation articles within ninety 
days, but 1 must first know at what you propose to capitalize the 
California Corporation, the numV)er of shares of preferred and com¬ 
mon stock, and the par value of each. The California laws do not 
permit the sale of common stock with no par value, and it is my 
understanding that the t»r('ferred and common stock must have the 
same par value. You will therefore see it is impossible for me to go 
ahead with the disposal of the stock without knowing your plans, 
if you will groui> it in units, what a unit will consist of and the price 
per unit. 
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After the above has been doterniiiiod and you have advised me the 
details, I suggest you authorize me to secure the services of a local 
Corporation Attorney and have this matter attended to properly 
from the very beginning. 

I wish to thunk you for the information you secured from Mr. 
Montalvo regarding Mr. Howard. 1 think Howard could l)e lined 
up very well on a California Corporation, and 1 shall get in touch 
with him as soon as 1 am posted as to the incorporation particular. 


42 
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‘‘A copy of my telegram of even date is attached, 
ery truly vours, 

FRANK SHEPHERD. 




On November 26tli I wrote Mr. Cordish the following letter; 
“Dear Mr. Cordish : 

I attach herewith an itemized account of expense to date, showing 
a balance on hand of $344.90. 

The office furniture and supplies, amounting to around $400. 
have been charged to me personally, and 1 wish you would arrange 
to let me have a further advance with which to take care of this 
expense. 

Yours very trulv, 

FRANK SHEPHERD.” 


On November 27th I wrote Mr. Morris at Washington, D. C., as 
follows; 

“Dear Mr. Morris: 

We have now been in Los Angeles a week without making any 
headway at all in so far as the raising of money is c(nicerned, but 
during this time we have had an opportunity to realize just how 
hopelessly we were situated towards making any progre.ss. 

First of all, we find that the California laws prohibit the 
solicitation of subscriptions to any enterprise outside the State—like 
a Delaware Corporation—without such Corporation filing with the 
California Corporation Commi.ssion certified copies of its Articles 
of Incorporation, Charter, Statement of A.s.sets and Liabilities, list 
of Officers and Directors and numerous other documents to be passed 
upon by the California Commi.ssion, and even if this were desirable 
in so far as the New York Office is concerned, it would necessitate 
a delay of approximately six weeks. 

Mr. Cordish was, and aj)parently .«till is of the impre.^ssion that 
we could solicit subscriptions to a California Corporation, sending 
such subscriptions to New York, where temporary certificates could 
be issued, and later to be converted into permanent certificate'*' of 
the California Company. This we find can not be done. What we 
can do is start from the very beginning with the idea of in- 
43 corporating in California, solicit pre-subserij)tions to the Cali¬ 
fornia Company providing Incor|)oration Articles are taken 
out within a period of ninety days after first soliciting such sub- 
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scriptions. However, bi'fore we can aetiially eoninienee alon^ this 
line we must first know the amount at which the California CortK)- 
ration will be capitalized and the number of shares and the par value 
of both common and preferred. A further obstacle to be overcome 
in regard to the California Corporation is that the California laws 
prohibit the issue of common stock of no par value, and it is my fur¬ 
ther understanding that both preferred and common stocks must be 
of the same par value. All this information has In'cn wired to Mr. 
Cordish and I have also mailed to him a copy of the California 
Corporate Securities Act. 

Unfortunately, in ignorance, I have made several mistakes in 
approaching several influential ])eople here with the idea of having 
them lHH*ome associati*d with our enler]>rise. The most critical friend 
I interviewcMl was the Pnsiilent of one of the biggest Banks here 
who said 1 had nothing at all to offer, illustrating that I could not 
sell stock in a foreign cor])oration and later that we had no definite* 
plans towards forming a (’alifornia Corporation. It was through 
this intervi(‘w that 1 was directe<l to the California Corporation 
Commission aiiel s(*cnr(‘d the information in paragraphs two and 
three of the pr(*eeding pJtgi*. 

The only way in which we* e*an inake» any pre>gre*ss is by retaining 
some lne*e)rporation Attorne*y he*re* and proe*ee*el iinme*eliately with the 
incorpen-atiem of a ('aliforniii f'ennpany. I have* suggesteel this pro- 
ct‘dure* to Mr. (^enlish aiiel re*(pie'ste‘d authenity to go ithe*ael. It 
shoulel he reme*inhere*el in this e*onne*ctieni that I have nothing eeii 
recorel as having authority t<» act as an agent eir e)fficer e>f the Unhed 
IMioneegraph Stores. Ine*.. anel sine*e 1 am ne)t aware that Mr. ('orelish 
actually holds an e>Hie-e rshi|> in the Unite'el rhonogra|>h Stoivs Inc., 
I would like to sugge*st that in the e*vent he* e*omes to California in 
December he sheadd he ])rope*rly fortifie*el with authority to e*xe*e*ute 
elocuments on behalf e>f the* Unile'd Bhonogra])h Stores, Inc., I am 
assuming, of e*eair.'ie‘, that the ()flie*e*rs eef the* jfelaware* Cor|)oration 
will have some* financial inte'rest in the California Corpeeratieni. and 
will he prepart*<l to suhscril»e 1e) its original .>4toe*k. In this conne*c- 
tion yeni will also a])pree*iate that it is neM*e.«.<arv that some menihcrs 
of the Hoarel she)ulel he h)cal men. anel while I have in minel a f(*w 
indivieluals 1 would not want to invite them to come along withe)ut 
first a.-ssuring an Officer of the New York Company tlu*y were ae*fually 
desirable. 

Thre)ugh the meeiium of aelvertising I have interviewe*d five 
prospective managers, four of whe)m have the neee.ssary lueme'v, 
the fifth being the most ele*sirahle*e of them all. He is 
44 ne)thing shoil e>f a proelue*er. having sold about 

worth of Knahe pianos last ye'ar. His position is prae-ti- 
cally a du]>licate e)f that of Mr. Ihuv.^er in that he could not 1 h* 
secured unless he could h<* assured we were able to handh* the 
Knahe piano. 

Anotlier a])parently good man is a Mr. K. C. Howard, a former 
resident (»f California and desirous of reestablishing him.^elf here. 
I understand he is, or was connected with the (iranby Ponograph 
Company, and until recently was traveling in the East establishing 
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agencies. He elainied to be very familiar with Mr. Montalvo in 
New Hrunswiek, and in eonimiinieating this information to Mr. 
Cordish 1 have his reply stating that Montalvo says Howard is 
Serv good’. Howard elaims he is in a position to put up to 
$4(),(K)0 in a California Cor]>oration, providing he is on the inside. 
He seems to he thoroughly faniilar with the doings of the Ignited 
Phonograph Stores in the Etist, hut believes this field would 
suii)as‘« them all if properly worked and incorporated locally, and 
it is onlv on the latter condition that he will be interested at all. 
He has requested me to get in touch with him later, or just as 
soon as 1 have a ditinite proj)osition to offer. I was considerably 
embarrassed in my conversation with Mr. Howard at not being 
able to answer his many (j nest ions regarding such matters as 
trade discounts and the securing of selling rights of different 
manufacturei's. I should he taken into confidence regarding this 
information at oncee. 

Another applicant was a whirlwind Chicago and Indiana piano 
and organ sidesman who has the price, hut not the local following 
being a resident here only since June. He is a strong believer in the 
Chain Store idea and the field which California affords, but he is 
sfmu't and wants something definite. 

I have written you at length regarding our actual position here, 
more because I feel closer to you than anyone in the organization, 
and piirticularly sin(‘e you were the means of introducing me to the 
New York Ofticei’s, I know you all e.xpected practically immediate 
results, hut now that 1 have illustnited the handicaps under which 
1 am working you will understand the ajiparent lack of f)rogres^ to 
date. 


1 will now drift on to the inquisitive side of the doings in Wash¬ 
ington. Finney is ])articularly interest in knowing whether or not 
Pierson was brought into the fold, and of course we are both in¬ 
terested in knowing whether or not you secured Mr. Howser. Has 
the (?ity Club Store as yet been opened, and what news have you 
for us regarding the other locations in Washington? 

We were ])romised a copy of the agreement entered into between 
the Ninth and Seventh Street Stores for our guidance in .‘similar 
cases, and while we have had no use for such a document 
4') it would l)e well to have it in our files. 

At vour convenience, I would also like some means of in- 

C f 

troduction to Governor Shaw’s sonf? at Santa Barbara, that is, if the 
Governor and yourself are still desirous I should meet him. Per- 
."'onally T think it would he well that I knew him. 

I will take this opportunity to extend our regards to Mr. Beifkin, 
Col. Housong and Mr. Welling, and would request that during this 
period of ironing out the kinks of the California proposition we 
mav still hold your confidence. 

I am with kind pei'sonal regards to yourself, 

Verv trulv vours, 

FRANK SHEPHERD.” 


5—4315a 
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I received a telegram from Mr. Cordish dated November 28th, 
reading: 

“To Frank Shepherd, 727 Story Bldg., Los Angeles, California 
eonipany to have fifty thousand shares preferred fifty thousand shares 
common par value of lM)tli ten dollars each.” 

I then wrote, under date of November 28th to Mr. Cordish as 
follows: 

“Hear Mr. Cordish : 

I acknowledge your wire of even date advising the Califoinia 
Company is to have a capitalization of r)0,0()() shares of preferred 
and 50,000 shares of common stock, par value of both $10 each. 
While vou do not sav that this stock will be distributed in units, I 
presume it is your intention to dispose of multiples totalling $250 
but until delinitelv adviscnl I can hardlv make this statement to 
prospective purchasers. 

Fven though you have now decided to form a st'parate California 
Corporation and named its capitalization, I doubt the advisability of 
attempting to proceed with the selix’tion of managers and the dis¬ 
posal of tlie units without first lK*ing able to list the namt'S of Cali¬ 
fornians who will be behind this project. We are also not aware 
which officers, if any, in the Delaware Corporation, will desire to be 
associated with the California Corporation, and whether such 
Officers would be sul)scribers to the incorporation and for what 
amounts. Undoubtedly the two Corporations will have some mutual 
connection as, of coui'se, the buying of merchandise will l>e through 
the Delaware Corporation. 

4t) “1 have interviewed a number of worth while prominent 

men, mostlv friends, here, and unfortunatelv have not been 
able to warm them up to the i<lea. 1 was naturally not suit)rised that 
my two Banking Friends were unable to lend their su[)port in the 
formation of a California Corporation, but 1 had hoped they would 
be subscribers to the issue. 1 lowever, I gather from their convei*sation 
they are not of the belief the business is so profitable, both of them 
speaking from the standpoint of disi'ount ])ai)(*r, and 1 learned from 
tliem that a good many of the local concerns have had consideralde 
difficulty in this pailicular, due in a great many instances to the 
migrating population. The st'verest setitack I have encountere*! is 
the refusal of Mr. McKenna to lend his support to the proposition. 
I made two trips to see him, on the latter securing his undivideil 
attention and leaving with the hope he was sohl. Today I received 
hi.« final answer, which 1 enclose herewith. 

As mattei’s now stand, I am frank to admit that I do not exactly 
know what is the next best move to make, and since you had 
counted u])on my getting well under way from the Wginning I realize 
that you will feel disappoint(‘d in the al>solute lack of progress to 
date. For the |)ast ten days 1 have lal)ored under the following handi¬ 
caps (1) the idea that we could sell stock in the Delaware Coipo- 
ration (2) and the alternative stock could be sold in the California 
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Corporation. California laws prohibit the former without first filing 
voluminous documents with the local Commission, and in the latter 
case we were until today without the necessary information regard¬ 
ing the propose<l capitalization and are still unable to name either 
Californians or Easterners w’ho will comprise the Board. 

I have not weakened in the slightest in my opinion that California 
affords a fruitful field for our project, but I am beginning to doubt 
my ability to break the ice. I wush it were possible for you or Mr. 
Yeager, or both of you to see this wonderful towm and the apparent 
volume of mu.sical business being done, as I am positive you would 
devise some plan to get the United Phonograph Stores going here. 
Once a start is made under a definite plan of procedure I feel there 
can be no question alwut its success. My candid opinion is that we 
immediately need a big enough man to explain the entire plans of 
the Company, its actual purchasing capacity—illustrating by figures 
our costs and pi’ofits, a true representative of our Board of Directors 
and whose word will carry weight with the biggest people here. 

Yours very truly, 

™ank shepherd.” 

47 The enclosure referred to in the last letter reads as follows: 

“A. (i. McKenna, Claremont, California, 

Nov. 27th, 1921. 

De.vr Shepherd: 

After thoro consideration I have decided that I cannot help you 
by taking any stock in your company. I hope you wdll take this 
decision as final since I do not wish to be bothered by any business 
matters. 

I am very sorry that I am forced to make this decision as 1 
sincerely wish you success in the project. 

Yours sincerelv, A. G. McKENNA.” 

J received the following telegram from Mr. Cordish dated 
November 29, 1921: 

‘Trank Shepherd, 727 Story Bldg., Ix)s Angelas, Cal. Received 
your several letters stop. From what I ean gather you are trying t(» 
do too much stop Would sugge.<t that you carry out your original 
plans as outlined before you left viz interesting several big men 
until you get about fifty thousand dollai-s together at that time we will 
buy or rent three {stores stop T w'ould like to leave New* York on 
December fifteenth for California but as you know* I can leave only 
on condition that you will have things so lined up and enougli 
capital interested to justify my trip stop We are making plans 
for the California Com])any therefore you can go right ahead rais¬ 
ing money in the f)ro]>osed company at the rate of ten dollars for 
each share stop Let me km)w whether you have made any pro¬ 
gress in interesting people with money. 


NAT CORDISIL” 
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On November 30th I wired Mr. Cordish from Los Angeles as 
follows: 

“Replying telegram have endeavored to carry out program out¬ 
lined in New York but have been unable to get any influential men 
l>ohind project either by subscribing or lending support. Howard 
i.s the only real prospect so far. Have also followed alternative start¬ 
ing by advertising and intcr\’iewing prospective managers but found 
onlv one suitable man. Have raised no inonev. 

FRANK SHEPHERD.” 

48 On December 2nd, I wired Mr. Cordish as follows: 

“Considering our proposition from every angle believe you should 
agree my returning ca.'^t my own expcnjse at once for personal con- 
fcr(‘nce a.s immediate prospects do not warrant your coming (^ili- 
fornia. Finney has decided to quit. I will suspend activities await¬ 
ing outcome our interview. Answer tomorrow straight telegram. 

FRANK SHEPHERD.” 

On December 2nd, I al.«o wired the Nat Cordish Company as 
follows: 

“Account not being able .‘^ecure local oflicers for California Com¬ 
pany would you consider proceeding with Delaware Corporation 
after tiling jaipcrs recjuired by California Cor])orate Securities Act. 
l^eli(‘ve this better procedure if prompt action taken and papei*s for- 
wanled we could doubtless .secure Commi.‘*sion’s authority within two 
wi'cks. Should y(»u not agree wire definitely what basis you arc juo- 
ceeding California Company naming officers and other information. 
We cannot .solicit public without latter information or is it advisable 
to accept three prospective managers’ investments. Also 1 have no 
authority to accept, and recei|>t for .‘subscriptions a.s Company’s agent 
no temporarv certificates to issue or authoritv tf> execute sauu*. 

FRANK SIH:PIIERD.” 

1 alsf» wired Cordish as follows: 

“.Vpproaclunl two more big men today hut cannot win them 
over. Have three exceedingly good manager jirospects and will 
prohahlv close this week. 

FRANK SHEPHERD.” 

About this time T received the following telegram from Mr. 
Cordish: 

“Tf vou think it best to come to New York; will be here lat-er 
part of week. Do what vou think best. 

(Signed) ‘ NAT CORDISH.*' 

And on December 4th wired Mr. Cordish as follows: 

“Expect to leave Tuesday and be New York Mondav, December 
12th. 


(Signed) 


FRANK SHEPHERD.” 
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49 On December 4, 1921, T wrote to Mr. Morris enclosing copy 
of letter to Mr. Cordisli as follows: 

“Dear Mr. Cordish: 

Your telegram of the third was received this morning, and since 
I believe it best to have a conference with you before proceeding 
further with the California Company, I will arrange to leave for 
the East in a day or two, stopping at Washington probably over¬ 
night and be in New York the first of next week. 

It would seem to me that the reasons for lack of progress are: 

1. That I was not in a position to answer definitely any of the 
questions raised as to the cost of merchandise, discounts on the dif¬ 
ferent articles, and exactly how we arrived at our estimate of profits. 
These points were raised hy the few inflirential friends I have here, 
all of whom know my past business experience and were aware that 
1 knew very little, if anything, about the nuisieal business. While 
I appreciate all these men were business friends, their conversation 
and decision only went to show my inability, through lack of in¬ 
formation, to approach outsiders. 

2. The uncertainty as to whether it was advisable to preach a 
(^difornia Company or go ahead with the Delaware Corporation 
which is already a going concern with f)rominent men as officers. 
From the standpoint of the average Californian a local corporation is 
d(‘ci<lely preferable, hut on account of my inahility to secure local 
caj»italists there seemed to he no other alternative than the Delaware 
Corporation. 

The difficulty of interesting local capitalists in either a Cali¬ 
fornia or foreign corporation without inducement in the form of 
honns stock. This was strongly impressed upon me in my con- 
vensition with a successful promoter. It is my understanding that 
the California laws are difficult to get around in this particular in 
that they prohibit the giving of bonus stock, hut this could probably 
— overcome by having the California Company assign to me certain 
shares of stock in consideration of my assigning to the local Corpo¬ 
ration the California territory, and T in turn ean use part of this 
stock as a bonus in sc'curing officers and Directors. I further under¬ 
stand officers and Directors in a California Company a.^sume double 
liability on their stock, and stam|)ing on certificates the words “fully 
paid and non-assessable” therefore has no meaning. 

4. My inahility to secure ssuitahle managers. Through advertising 
and mutual friends I have inter\iewed some twenty prospective 
managers three of whom hold prominent positions in local musical 
concerns. The latter three know the business so thoroughly 
.")() that my attempt to explain to them our manager’s proposi¬ 
tion received only secondary consideration, they being 
f)rimarily interested in the goods we could handle, and inasmuch as 
I could not go into this matter in detail you ean understand why 
I was not able to hold their interest. I should add that we have 
not Wn able to explain to thc-'^o prospects exactly what they would 
receive for their investment—stock in a California Company or the 
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Delaware Cor|)oration. We have interviewed other applicants that 
have the price, but not of a desirable type, and let them go. 

My conclusion is that wo must take the necessary time to form 
a California Company, making provision for the necessary induce¬ 
ment to secure local officers, and have one of the New York officer* on 
hand to thoroughly outline our proposition and stay with it until 
such time as we are ready to ]>roceed with a California Company. 

Yours very' trulv, 

(Sgd.) ‘ FRANK SHEPHERD.” 


I received the following letter from Mr. Yeager after I returned 
to the east: 


“I’nited Phonograph Stores, Inc., 


Executive Offices Third Floor, 


no West 34th St., New York Citv. 


Mr. Frank Sliepherd, 
Penn-IIarris Hotel, 
Harrisburg, Pa. 

My I)k.\k Mr. Siikpukru: 


December 16, 1021. 


I received the copy of your letter to Mr. Cordish and note con¬ 
tents carefullv. 

« 

1 am sure that Mr. Cordish will take care of your wants at the 
very carlie.<t po.<sibIe moment. Mr. Morris is here and we had a long 
talk about you and your prospects with the Com[)any, today. 

Our conference has brought good re.^ults and we believe that a 
firm undeivtanding wliich to(»k place today will redound to the cor¬ 
recting of any oversight of whatever nature in the future. T shall 
be intere.<te<l in vour ca.^e and want to hear from vou as to the re- 
suits obtained by your good self. 

1 mailed you to general delivery, a pair of contracts for manager 
of store. As these are typewritten I would not mutilate them 
ol in anv wav until vou have vour man assured w’ith his monev 

• V « t • 

paid down. Then you are hereby given authority to execute 
the contract. 

The manager should put uf) .$2,r>()0.()0 to !«eeure a manager’s con¬ 
tract. It is optional with the manager whether he retains the stock 
or receives his money back upon .<ecuring of the 100 eooperators. 
Keep me posted as to your j>rogram. With kind personal regards, I 
am 

Yours verv trulv, 

(Sdg.) ‘ H. W. YEAGER, 

Prr.vdntf. I'nifrd Phonograph Stores, Inc.** 


I left California on December 4th, 1021 and arriving in Washing¬ 
ton, I). C., siiw Mr. Morris and told him 1 was unable to proceed with 
the prof>osition in California on account of their failure to comply 
with the Corj)oration Securities Act. He suggested that I go to New 
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York and see Mr. Cordisli and straigliton it out with liini. Tie added 
that I should never Iiave ^;one out with a.^ little information as I ap- 

f )arently had; That he was under the impression that Mr. Cordish 
lad all of this California Co. prepared. 1 went to New York, met Mr. 
Cordish and Mr. Yeager and exj)lained my position to them. They 
seemed to hesitate oonsiderahly about complying with the California 
Corporation Securities Act, and agreed and realized that I could 
not proceed until they did that, and I prote.sted hanging around in 
New York waiting until such time as they wanted to go ahead, and 
they suggested that 1 make a trip over to Harrisburg and Lan¬ 
caster, and in the meantime they would go into the matter again. 
I went to Harrisburg and Lancaj^ter for them and returned to New 
York in January, right after New Ycai*s, and they had not done 
anything, nor were they in a position to advise me what they were 
going to do. I returned to Wa.shington and explained to Mr. 
Morris, and he told me that it would he several months before they 
eould get together and ju'ococd with the California i)roposition. 
r>2 I received the following letter from Mr. Yeager dated 

Deceml)er 30, 1021: 


“Dear Mr. Siiepiierd: 


I am very much grieved to come into the possession of all the facts 
relative to your connection with the fiscal agent Department. Some¬ 
things seem to tell me that then* is a woid due you, hence this l(‘tter. 

I know how you feel; I further know tliat you have ground< for 
your telegram to Mr. Hicfkin, about which he called me up on the 
phone and read to me. Should you sever your endeavor with our 
company, as originally planned out, 1 would feel grieved. 1 am 
writing this letter believing that somewhere, somehow there is a way 
around this, in order that you may receive your just due and the 
company not be deprived of your honest efforts. I have just wired 
you, as follows: 


‘Your status with fiscal agent interests me. M'hen can you come 
to New York. Important letter general deliverv Latrobe Answer 

H. \V. YEACiLU; 


I understand Mr. Cordish has arranged that matter your cheeks 
have not gone back. 1 know the effort he put forth to procure it, 

still this undoubtedlv would not interest vou. 

« « 

Upon receipt of this letter, kindly sit down and write me a letter 
addressing me personally. I- you can come to New York, so much 
the better. 

I am, with kind, personal regards. 

Very truly yours, 

UNITED PHONOGRAPH STORES, INC., 
(Sgd.) H. W. YEAGER, 

Pres'idciit:* 

The checks he refers to are the three checks which were previously 
referred to in Mr. Cordislds letter to me of November 14th, to cover 
railroad fare, traveling expense and office expense in California. 
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They were tlie elieeks of Xat Conli.'^h. Tlie eheek? were thereupon 
reeeived in evidenee subject to the exee|)tion previously noted that 
Mr. Cordish’s relation to the defendant eonipaiiy had not been 
shown. 

53 Whereui)on plaintiff offer(‘d in evidenee telegram from 

Xat Cordish dated l)i‘eenilK*r 19th, to plaintiff at Ilarrishur^, 
Pa., reading its follows; 

“lU'ferenee eonimi.^sion McKenna sale w’^ll take care of you 
Wire us route for ne.xt few days al.'<o progress.” 

Chge I’nitiKl Phono. Stores, Ine. 

.\nd al.'^o the following letter received by plaintiff from the President 
of the defendant Company; 


“Cnitcd Phonograph Stores, Inc., 

Executive Offices, Third Moor, 

110 West ;Mth St., Xew York Citv. 

.lanuarv 4th, 10*22. 

Mr. Frank Shepjierd, 

815 Cnion Trust Bldg., 

Wa.dnngton, I). C. 

My De.vh Mr. Siiki'hkrd; 

I receive<l your letter this morning and perus(*d its contents care¬ 
fully. I note your decision an<l 1 personally desire to state that I re- 
gn‘t this very much as 1 ha<l lookc^l forward to ch»se a.ssociadon 
with you in the future. I fully n'alizt* that you have groumls for 
vour .<tatenu*nts, hut 1 was still wondering that po.<sihly there might 
b(* some way to locatt* in your broad mindedness common groiiml, 
whereby we could .‘itill have the a.'^soeiation which 1 had hoped for. 

I entered into eviM'vthing with von. which fell to mv humhle h»l. 
with sinceritv and conlidenc(‘. 1 wish to reiterate mv former state- 
ment, I would feel very much grieved to know that the confidence 
])laeed in all the otlu'rs shouhl 1 k' shattercMl. 1 have always figured 
an upright man’s friendship as an as.set in life, whether it lx* in a 
husines or .^Joeial wav. Trulv th(*re must never he anv differi nee 

• ft ft' 

between von and I. 

ft 

1 cannot give up the thought that .'Jomchow there cau he a re¬ 
adjustment of any differenc<‘S through elimination proce.'ss which will 
redound to the welfare of your go(xl self and the writer ami my 
valued associates. 

With kind ])ersonal regards. 1 am 
Youi*s verv trulv, 

IT. W. YEAGER. 

Prexuhnt, rnittfl PhoiuKjraplt Stores. Ine." 


54 Plaintiff further testifi(*d that after the la.st mentioned h*tter 

was written he went to Xew York the fii*st week in .January 
at Mr Yeagers request and saw both Mr. Yeager and Mr. Cordish at 
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♦ he office of the defendant. They had a conversation regarding the 
‘hecks of Nat Cordish, Incorporated, on which payment had been 
refused. Tliey both told him that the' checks would be taken care 
of and the rest of our negotiations would continue smoothly. 

Plaintiff thereupon offered in evidence, the following telegram: 

“New York, Dec. 29, 1921. 

“F'rank Shepherd, care Western Union, Latrobe, Pennsylvania. 

Arrangements have Ix'cn made with Guaranty Trust Company to 
take up check Friday morning. 

(Signed) NAT CORDISH, INC.” 

After the meeting in New York, I returned to Washington to 
await their convenience to j)rocecd with the California Corporation, 
and the necesstiry information in order that 1 could return to Cali¬ 
fornia, Mr. Morris advised me in Washington that it would be 
probably some months before they could get the California Corpo¬ 
ration in shape, and their plan in general. 

Plaintiff thereupon introduced in evidence the following letter: 


Mr. Nat Cordish, 

110 West 34th Street, 
New York City. 


Dear Mr. Cordish : 


“Washington, D. C., Jany. 9, 1922. 


1 acknowledge your letter of .January 6th, together with copy of 
your letter to the California Hank of Ix)s Angeles, and will 
anticipate advice from the Hank that this matter has now been 
straightened out. 

Today 1 had a long talk with Mr. Morris regarding my associa¬ 
tion with the United Phonograph stores, Inc., and gathered from this 
conversation that it would undoubtedly be sevenil months be- 
T)') fore the Comt)any could proceed with the California pro¬ 
position. Mr. Morris suggested my working some other 
territory in the meantime, but I am not interested in such a pro¬ 
position, having joined your organization with the definite under¬ 
standing of locating in the West, and specifically in Ivos Angeles. 

Since we are unable to get together on the California proposition it 
would seem l)e.st that J seek employment elsewhere, and I am proceed¬ 
ing along that line. 

Will you therefore arrange to retire the stock for which I sub- 
.•icribed towards forming a California Company by in.^tructing me 
on which Hank the United Phonograph Stores, Inc., will honor luy 
sight draft with stock certificate attached. T would ask iiniuediate 
action on this matter, or I shall proceed to recover my sub.scription 
through the only alternative coui*se. 

1 .shall anticipate your answ 4 »r, together with instructions, by re¬ 
turn mail. 

Verv trulv yours, 

FRANK SHEPHERD.” 


6—4315a 
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Copies of tliis letter were .«ent l)y me to Mr. Yeager and to Mr. 
Morris. The definite understanding referred to by me in this letter 
was that during my entire negotiations with Mr. Yeager, Mr. Cordish 
and Mr. Morris, and also in my applieation that I w'as to locate in the 
West. The three of them jointly as'^uretl me that a California Com¬ 
pany was to be formed and 1 speeitieally joined their organization 
under that undei-standing, and my .<ul)seri|)tion of $*2,500.00 was 
made to that Company. 

It was further provided that until this California Company was 
formed that 1 should accept $*2,500.00 worth of stock in the Delaware 
Corporation as a temporary rec(*i])t for my subscription which would 
later be converted into the .stock of the California Company. This 
was never done. 

Whereupon the following occurred: 

“Q. Did thev make anv statement as to what thev would furnish 
if you would deliver that? A. In con.*iideration of my furnishing 
$5,000—$*2,500 of my own and $*2.500 which I obtained froju a 
friend, making $5,000 in all—that they agreed to match 
5H my $5,000 with a $5.(M)0 jointly l>etween them to start the 
(’alifornia company with a capital of $10,000. 

Q. Was that ever done? .V. It was never done. 

Whereupon coun.'sel for the surety interpo.«sed and moved to strike 
out the foregoing answer on the ground that there was no such 
allegation or claim in the declaration, nor any reference of any con¬ 
tract involving contribution bv anvbodv else to the California Com- 
pany, nor any allegation that the California Company was to be 
formed. In other words that there was a variance. Said motion 
was, however, overruled and the Court at the request of the counsel 
for the surety, duly noted an e.xception. 

Thereupon plaintiff introduced in evidence the following letters: 

“Mr. Frank Shepherd, “Jan. b, 19*2*2. 

815 Union Trust Building, 

Washington, D. C. 

Dear Mr. Shepherd: 

Plea.se find attached copy of letter which we have this day maileil 
to the California Bank of Los Angeles. 

We regret that this matter has not been taken care of sooner. 

With kind regards, we are 
Ver\" truly vours, 

NAT CORDISH, IXC.^' 

“January 6, 19*2*2. 

^ * 

California Bank, 

Los Angeles, Calif. 

Gentlemen : 

We have this day wired you, via Western Union, $8*2G.0U with the 
following message included— 
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‘To pay checks like amount Frank Shepherd account.’ 

We also telegraphed you as follows— 

‘Western Union will deliver Eight Hundred Twenty-six Dollars 
for Frank Shepherd checks today.’ 

Will you kindly advise us of the receipt of this money and return 
cancelled checks to this office? 

57 Thanking you to give this your attention, we are 

Yours very truly, 

NAT CORDISH, INC.” 

“Washington, D. C., January 10, 1922. 

Mr. J. Morris, Vice President, 

United Phonograph Stores, Inc., 

815 Union Trust Building, 

Washington, D. C. 

De.\r Mr. Morris: 

In accordance with our conversation of even date, I am prepared 
to reconsider my withdrawal from the organization of the United 
Phonograph Stores Inc., providing you can carry out your several 
suggestions made today: 

1. That you immediately arrange to have issued in my favor the 
50 shares common stock [)romised hy Mr. Cordish as a bonus on my 
original suInscription to 100 shares of common stock. I further un¬ 
derstand you will endeavor to secure for me an additional stock 
bonus providing I agree to hold this for a definite period, to be 
stipulated by yourself. 

2. That 1 immediately receive a check to cover commission due 
me on the sale of $2,500 worth of stock to Mary M. McKenna early 
la.st November. 

3. That a thorough and definite proposition is made to me by a 
reputable fiscal agent of the United Phonograph Stores, Inc., along 
the lines of opening up new territory such as Philadelphia, and 
provision by siiid fisciil agent of sufficient funds to cover the open¬ 
ing of an otlice ,advertising and incidental expense, and a personal 
withdrawal account for a specific period, with the understanding 
that any such money advanced is chargeable against commissions 
earned on the sale of the stock of the United Phonograph Stores, Inc., 
in such territory. 

As T have several pro[»o.'sitions under consideration, and a definite 
offer still open for a few days, I will defer consideration of these 
for the balance of this week in anticipation of your being able to 
adjust my f)resent status with the United Phonograph Stores, luc. 
Verv truly vours, 

FRANK SHEPHERD. 

I received no reply to that last letter. 
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58 January 10, 1922. 

“Mr. Frank Shepherd, 

815 Union Trir^t Hldp., 

Wiishington, I). C. 

My Dear Mr. Shepiierd: 


I have received both vour letters of Januarv^ 0th and the one 

4 4 

previoiLs to that. I note very carefully all you say therein. 1 will 
certainly us(* every influence possible to carry out an equitable i)lan 

for YOU. 

« 

I am only f»ne of the Board and can only speak for myself. I cer¬ 
tainly have appreciated your sincere. coo|x*ration and evervtbinji 
that you have done so far. 

1 have received co|)y of your letter to Mr. Cordish and as Mi\ 
Morris I understand is on his wav to New York now, we shall take* 
the matter up upon his arrival. 

1 am with kind persf)nal regards 
Yours very truly. 


II. W. 


ye.\gf:r. 


Presitlrnf, Vnitvtl Phonor/raph Stores, I nr.'* 


Just prior to my writing that leter of .lanuary 10th to Mr. .Morris 
and the letter last read. .Mr. Morris asked if 1 would take '^omc 
tem|>orary employment in the Eiist until such time as they could 
proce(Hl with the (^difornia Corporation, just as I had done at Mr. 
Cordi.di’s request of l)eceml>er 30th. ^oinj: to Harrisburg and to 
Lancaster, and I agreed to do that until such time as they could get 
this California Corf)oration in .«hape. 

Plaintiff thereupon offered in evidence the following letter: 


“United Phonograph Stores, Inc., 
Executive Offices, Third IHoor, 

110 West 34th Street, New York Citv. 

January 

4/ 


Mr. Frank Shepherd, 

815 Union Trust Bldg., 
Washington, D. C. 

My Dear Mr. Shepherd: 


14, 1922. 


I never felt quite so happy over my connection wdth the United 
Phonograph Stores, Inc. as I do today. 

59 Mr. Morris will have a very interesting tale to tell you when 

he arrives in Washington. In the meantime I shall have 
nothing further to say. Kindly await his coming. 

I am. with kind |)ersonal regards 
Verv trulv vours, 

11. W. YEAGER, 

President, United Phonograph Stores, Inc/* 
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Prior to ret'eiving the last letter, I had a conversation with Mr. 
Morris and Mr. Yeager in Washington. They both told me of 
friction in defendant’s organization and they were endeavoring to 
get the control of the Company out of Mr. Cordish’s hands. Mr. 
Morris went to New York for that purpose and when he returned he 
told me he had been successful. 

Thereupon plaintiff introduced the following letters in evidence: 


Mr. Frank Shepherd, “January 17, 1922. 

H15 Union Trust Bldg., 

Washington, D. C. 

My Dear Mr. Shepherd: 


I received your telegram and I catch the spirit and intent of it. 
Mr. Morris and I had a long talk about you and we are both of 
th(‘ same opinion. I will not go into detail in explaining the recon¬ 
struction of this whole affair, he will do that. 

We have turned over the liscal representation to one of the best 

houses in New York Citv and have eliminated all of the undesirable 

« 

features which you objected to. In other words, as soon as we get the 

Ilarriman Company functioning, the (’ompany should go fonvard 

with very little in the way to a (juick and commensurate success. Mr. 

Morris wanted to talk with you and then we will plan something 

in the Company which will place you in a position where it \vill 

he satisfactory to your gof)d .<olf. It has hoen embarrassing, tedious, 

aggravating and a problem to .‘iolve*. However, this has been done. 

After vour talk with Mr. Morris, I wish vou would write me and 
# ■ • 

1 will immediately then got in touch with Mr. Morris and yourself 
when we can lay our plans. I have felt right along that there was 
.<ome way to get the unplejusuit aspect of your former connection 
behind us. 

()t) Believe me. Friend Shepherd, 1 am with kind personal 

regards. 

Yours very truly, 


H. W. YEAGER, 

President, United Phonograph Stores, Inc.” 


“January 17, 1922. 

Dear Mr. Morris: 

Referring to our conversation of to-day, I will agree to proceed to 
Philadelphia approximately the middle of next week subject to the 
following conditions: 

That a contract is prepared at once by the Public National Com¬ 
pany for my signature agreeing to a flat eommission of 25% on 
all Sides of stock of the United Phonograph Stores, Inc., with a fur¬ 
ther stipulation they will guarantee me a drawing account of $100.00 
a week, payable in advance and chargeable against commissions 
earned. 

That you arrange for the immediate delivery to me of 50 shares 
common stock of the United Phonograph Stores, Inc., as agreed. 
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That tlie $.‘>75.GO comniisriion due tne on a previous sale of stock 
will be paid within two weeks froni to-day, either by Mr. Cordish or 
voursc‘lf. 

Yours ver^' trulv, 

FR.VKK SHEPHERD.” 


Then it says: 

“Accepted: J. V. Morris, Frank Shepherd (In triplicate.)” 


The witness thereupon testified that although a dividend was 
paid on stock of the defendant company January 3rd, 1922, none 
was |»aid to him, and introduced in evidence the following notice: 


“rnite<l Phonogra[)h Stores, Inc., 

Executive Offices, Third floor, 

110 West 34th Street, New York City, 

December 5th, 1921. 

Dear (’o-operatok : 

Glad Tidings! 


The progress of the Tnited Plionograph Stores, Inc., during its 

first vear has (‘iial>l(‘<l vour H(>ar<l of Directors to declare a Dividend 
• • 

to all fully paid suhserihers of the Preferred Stock (eight per cent 
annually) as of record on I)eeemlK*r 20th, 1921. 

()1 I'here will also he ileclared a sixteen jier cent Stoi'k 

Dividend to all fully paid suhserihers of the Common Stock 


as of re<*onl on DeeenilK'r 20th, 1921. 


Attached heri'to is a statement of your account as it now appeal’s 
on our hcK>ks. Hy paying the balance on your full subscription be¬ 
fore the closing of our hooks you will participate in the Dividends 
as stated alwve. 

Plea.'ic note that Stock Dividend will l>e only to fully paid stock¬ 
holders as of record on December 20th, 1921. 

The hooks of this Company will In? closed from December 20th, to 
January 3rd, 1922. 

Yours verv’ trulv, 

UNITED PHONOGRAPH STORES, INC., 

President’* 


Plaintiff thereupon introfluced the following telegrams both dated 
AVa.shington, D. C. in evidence: 

“February 11, 1922, addres.<ed to Harvey I. Ettinger, c/o United 
Phonograph Stores, 110 W. 34th Street, New A"ork City. 

Morris suggested I ask you communicate with Cordish and request 
he immediately accommodate me with check covering three hun¬ 
dred seventy-five dollai*s eommi.ssion. Am in urgent need of money 
on aceound ho.<pital ami s|>ecialist expense. If United Ponograph 
can al.<o reimbui*se me last week’s expense would appreciate it. 
Advise. 


FRANK SHEPHERD.” 
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“February 16, 1022, to >tr. 11. W. Yeager, President, United 
Phonograph Stores, Ine.. 110 W.-.‘Mth Street. New York City: 

Telegram received. Kindly cancel any vftrangeinents requiring 
my ser\’ices. Have been loaded with promises too long. Both 
Cordish ar^d Morris have failed to carry out their agreements and I 
am definitely through. My attorney will hereafter represent me re¬ 
garding United Phonograph matters. Kind personal regards. 

FRANK SHEPHERD.” 

Witness thereupon testified that the item of .$2,000 mentioned in 
hi.s bill of imrticulars as cash advanced, was his original subscription 
of $2,500; that he never received this hack frmn the defend- 
()2 ant except by the i.ssuance of the .«tock certificate. The 1.5% 
commission on sale of .$2,.500 worth of stock refci*s to the 
stock sold Mary M. McKenna. This was never paid. The balance 
due on traveling expen.s‘s was incurred at the re(nie.‘<t of the defend¬ 
ant and was never [)aid him. With reference to the claim under the 
head “drawing account.” Witness .stated he never received a cent of 
money from the defendant and that the claim should onlv he for two 
months drawing account, and not three. 

Cross-examination: 

I starteil for California Novemher 15, 1921 and had several talks 
with Mr. Cordish, fi.-^cal agent of the dcfemlant, about selling stock, 
l)efore going. I did not tell Mr. Cordish during the.*^* talks that T 
could interest certain people in California in the organiziition of 
a corporation and the purclia.^^e of stock. I did try to intere.'<t Mr. 
McKenna in the purchase of .«tock hut he refii.-^ed to purchase. 

My letter of Novemher 25th, 1921 to Mr. Cordish was written 
after I had made investigations in California regarding the .‘sale of 
.stock there for him. The letter was with regard to .selling the 
United Phonograj)h stock for the United Plumograph Company. 
It was in regard to the organization of a United Phonograph Stores 
California Company. 

The letter 1 wrote Mr. Cordi.sh on the 2Sth of Novemher refers 
to a wire I received from Mr. Cordish on the matter of the capitaliza¬ 
tion of 50,000 shares of preferred and 50,01)0 shares of common in a 
California com])any. I did not endeavor to organize a company for 
50,000 in California as I had no forms to proceed with it, and no 

.‘<uch authoritv. 1 remained in California Dom Novemher 19th to 
« 

December 4th. 

I received the thi’ee checks for .$826.00 from Mr. Cordish 

6.3 mentioned in the letter of Novemher 26th. Thev were 

« 

not good hut T subsequently got the money. The .$.350.00 a 
month drawing account referre<l to in the declaration was to be 
advanced to me in lieu of the tim(‘ nec(‘ssarv to get start(‘d with the 
sale of stock. It was to Ik* charged to the California office. It was 
agreed before I left that that .$350.00 a month was to he paid me 
for a f>eriod of two months, realizing that in that .‘space of time that 
it would probably be not possible to .<ell much stock, and suljsequently 
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tliat advance was to be cluirged against the California Company—tlie 
California office expense. 

I never entered into any agreement to sell stock f(>r the Public 
National Company. While in California 1 represented the United 
Phonograph Stores. 

In the letter of November Pith, I said: 

“I nccnl hardlv mention to von that this matter has caused me 
considerable emharra.'isment and also has eaustnl me to lose all con¬ 
fidence in the proposition that we jointly entered into.” 

The emharra.ssment referred to was caused me on account of the 
non-payment of the cheeks. They were the cheeks of Nat Cordish 
Ineor|K)rated. The words “the* proposition we jointly entered into” 
refer to the agr(‘einent jointly entered into with Cordish, Yeager 
and Morris in New York at the tiiiw' I was negotiating for th(‘ (Cali¬ 
fornia ag(‘ney. 

T received the telegram dated November 17th from Cordish at 
Alhuquenpie, New Mexico, which reads as follows: 

“.Just received wonl from attorney regarding incorporation for 
we,stern States. Upon your arrival in (California continue along the 
plans laid down up to .'f.'iO.OnO. On my arrival will eonnnenee ac¬ 
tion as to forming new comapny.” 

01 My plan in New York with (^u’dish was not to go t<» Cali¬ 
fornia and raise (‘apital. In r(‘spon.<e to the last 

mentioned telegram 1 wind Cordish that 1 thoroughly umlerstood 
its contents. Aly undcTstamling of it was this; we talkiMl over in Nt'w 
York prior to my <le]>arturt*. that we would go ahead and try to raise 
money. No .<peeilie amount was named hut 1 understo(Kl that he 
wantt‘d to see $ 00 , 0(10 rai.<ed for forming the California eom])any. 

I received the telegram of November ’iOth from Cordish in which 
he said: 

“Suggest you carry (Uit your original plans as outline<l before you 
left, viz intere.<ting several l>ig men until you get about $50,00:) to¬ 
gether. At that time we can buy or rent three stores.” 

I interviewed several men. who might Ik* called hig men, hut never 
put u|) any proposition to them in any amount. 1 never wrote 
Cordish or tohl him that it was not the agreem(‘nt between us lu'fore 
I left for California, that I was to raise $50,000 for the purpose of 
oj)erating stores in California for there was no such mnlei-standiug. 

I wrote a letter to Mr. Yeag(*r in which 1 .<aid: 

“Referring to the last paragra])h of your letter, 1 would ask that 
you exereist' tin* elimination proec'ss hy iising your otfieial eapaeitv 
as Presi<li‘nt of the United Phonograph Stoi(‘s. Inc., toward the im¬ 
mediate retirement of my sul»seripti(m. If you will kindly 
do this 1 will keep my mouth shut, hut in the absence of immediate 
action I .diall follow the only alternative of adveilising in com¬ 
munities in which you are now operating.” 
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I did not intend that letter as a threat but intended to say that I 
was dissatisfied as a cooperator and had been mishandled. 

Redirect examination: 

Witness oflFered in evidence a cash book containing entries of re¬ 
ceipt of checks aggregating $826.00 and showing disbursements 
exceeding that amount. 

Recross examination: 

All these entries were made l)etween Nov. 14 and Dec. 29, 1921, 
the checks being made good Jan. 6, 1922. 

65 Thereupon the plaintiff, to further maintain the issues on 

his part joined, called as a witness Harry W. Finney, who 
testified as follows: 

T never had any direct connection with the defendant but was in¬ 
troduced Mr. Shepherd to a Col. Houston at the defendant’s office 
in the Union Trii.^t Ruilding, Washington, I). C. Mr. Morris, Vice 
President of the Company, was there, Mr. Welling, one of their 
salesmen, and a Mr. Kief kin. There was a general discussion alxiut 
(he i)lans of the defendant who was opening stores throughout the 
country. I^ater I was present at a good many interviews between 
Mr. Shepherd and Mr. Morris, all relating to the employment of Mr. 
Shepherd as a California representative of the United Phonograph 
Stores. Mr. Morris was .seriously considering Mr. Shef)herd for their 
(^difomia represtaitalive and had gotten a complete history of hi.s 
life from him. I also know that later Mr. Shejiherd was so em¬ 
ployed and 1 went to California with him and was there the full 
length of time he was there. We were unsuccessful in California 
because we were not able to proceed there as a Delaware coqjoration, 
nor were we able to secure from New York the papers which we were 
required to file before we could qualify as a California corporation. 

Cross-examination: 

We were in Califomia about two weeks and tried to interest people 
in the organiziition of the corporation there. We had one man who 
.‘^aid he would be interested in the formation of a California company. 
He claimed he had $40,000 to put into it if the proposition were lineal 
up and went as a California corporation. We obtained no 
(>6 actual .subscriptions to stock. After I returned on December 
4th, I had no other connection with the matter. 

Thereupon the plaintiff announced his ca.«e as closed. 

Whereupon the defendant to maintain the i.ssues on its behalf 
joined, otten'd in evidence a duly certified copy of the bankruptcy 
proceeilings in the District Court of the United States for the South¬ 
ern Di.‘«trict of New York, in the matter of the bankruptcy of the de¬ 
fendant, United Phonograph Stores, Incorporation, to which offer 
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the plaintiff, by his counsel then and there objected. Counsel for 
the defendant then stated to the Court that he intended to make a 
motion for a directed verdict, lx‘fore doing so he made the preceding 
offer to show that the adjudication in bankruptcy of the defendant 
took place within four months of the levying of the attachment be¬ 
fore judgment in this case, the attachment having been made on 
February 21, 1922. 

Defendant also offered in evidence the proceedings in bankruptcy 
cause #1307 in the Supreme Court of the District of Columbia in 
the matter of the bankruptcy of the defendant. The purpose of the 
latter offer being to show that the property of the defendant at¬ 
tached before judgment in this cause, was sold under order of the 
Supreme Court in the ancillary proceedings had in said cause #1307. 
But the Couit sustained the objections to the admission of said rec¬ 
ords in evidence, to which ruling counsel for the defendant requested 
the Court to note an exception; the grouml of said exception bt'ing 
that the adjudication in bankruptcy, and the taking over of defend¬ 
ant's property by the trustee in bankruptcy, and the subsequent sale 
under the order of the Supreme Court of the District of Columbia, 
o|K'rated to release tbe surety whose undertaking was to abide 
ti7 and perform the judgment of the Code relating to said prop¬ 
erty and that the action of the Court in ordering the sale of 
the proj)ei1y made it impossible for the surety to produce the same 
in the event of judgment. 

Thereupon it was agred in open C'ourt l)etwiH‘n counsel for the 
respective parties that the ])ro]>erty in the District of Columbia of 
tbe defendant, involved in said attachment, was sold at the instance 
of the trustee in bankruptcy acting under the order of the Supreme 
('ourt of the District of Coluinl)ia in bankruptcy cause #1307, and 
also by order of the Uniteil States District Court for the Southern 
District of New York sitting in l)ankru])tey. But counsel for the 
plaintiff objected to the admissibility of sai<l testimony on the ground 
that it was imaterial, which objection was sustained by the Court. 

Whereupon counsel for all parties having announced that 
there was no further testimony to Ik* offered, counsel for the surety 
company moved for a directed verdict. 

First. On the ground that the trustee in bankruptcy of the de¬ 
fendant and not the United Phonograph Stores, is the proper party 
defendant. 

Second. That as shown by the Court records offereil by the surety 
and excluded by the Court, the attachment in question was levied 
within four months of the adjudication in bankruptcy and therefore 
void under the bankruptcy act. 

Third. That the whole proceeding should be stayed l>eeause of the 
bankruptcy. 

Fourth. That the defeinlant being in bankruptcy, the Court is 
without authority of law to try and render a judgment in 
t)S the caus<‘ against the defendant, and hence no judgment could 
be renderiMl against the surety on the undertaking for the re¬ 
lease of the attached property. 
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Fifth. On the ground that tlicro is a variance between the allega¬ 
tions of tlie declaration and the ])roof, that is, between the contract 
alleged in the declaration and the testimony of the plaintiff, hut 
the Court overruled stiid motion and at the request of counsel for 
the surety company, duly noted an exception thereto. 

Thereupon the defendant offered the following j)rayer which was 
denied by the Court and an exce])tion duly noted: 


“If the jury believe from the evidence that the plaintiff voluntarily 
returned from California on I)eceml)er 4, 1021, then they are in¬ 
structed that even if they find for the plaintiff they can only allow 
him such portion of tlie drawing account claimed by him a.s 
()0 accrued betwc'cn November 15, 1921 and Deceml^er 4, 1021, 
and that such sum should he charfied agaxnM the sum of 
claim by plaintiff as commission for sale of stock.” 


>/ O 


Thereupon tlie Court of its own motion charged the jury a.s 
follows: 


“The Court (Mr. .lu.'^tice Siddons.) (lentlemen of the Jury, 
tliere is a very simple i.<suc of fact here for your determination. The 
f)laintiff has come into this court bringing this suit against the United 
Phonograph Storc.< Cor])oration, and he alleges in his declaration 
that he and the defendant company, on or about November 1st, lfl21, 
entered into a contract which he s(4s out in his declaration in a brief 
form, and the contract which the plaintiff claims wa.s made between 
him.self and this company was that if he, the plaintiff, would put 
into or cau.s? the .‘jum of $5.()()() to be put into the business of the de¬ 
fendant, the defendant would open up a branch office in Los Angeles, 
California, and place the plaintiff as its agent in charge thereof, and 
U> allow the plaintiff a dniwing account of $050 for a period of two 
months from November 15, 1021, j)ayahle on the first and fifteenth 
of the month, chargeable against a stipulated commission of 15 
ner cent on all sales of stock of the defendant corporation made 
i)y plaintiff, and the defendant further promised and agrc<‘d to pay 
the plaintiff’s traveling expenses. Then he proceeds to allege first, 
that tlie plaintiff did pay or cau.‘<e to lx? j)aid into the defendant com¬ 
pany the $5,000. There is evidence tending to show that of that 
$5,000, $2,500 came out of the plaintiff’s own pocket and the other 
$2,500 he raised by selling stock in the defendant cori)oration. lie 
says that that contract was made, he complied with his part of it, and 
you have heard the testimony. There is testimony tending to show— 
it is for you to say what you shall believe about it, what you shall 
do with it, because you are the exclusive judges of the testimony, 
and the probative value of the testimony adduced before you. 1 am 
not .saying a word to you that you must for a moment interpret as 
an opinion that 1 may have on the subject. You arc the judges and 
you alone. Rut, as j say, there is testimony tending to show that 
the plaintiff, after he .«ays the contract was arranges! or entered into, 
he paid over this $5,000, i)aid or cau.«ed it to be paid to the defendtint 
company; that he then went to Los Angeles and he complained that, 
notwithstanding all of that, the defendant company never carried 
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out its part of the bargain and never did ojx'n the Los Angeles 
offiee. 

70 So of eonrse, the first question for you to determine is 
whether you are s4itisfie<l by a preponderanee of the evidenee 

that the plaintiff and defendant entered into the eontraet set out in 
this deelaration. If you find and you are satisfied by a preponderanee 
of the evidenee that they did st). the next (piestion for you to de¬ 
termine from the evidenee is whether it was earried out, both l)v the 
plaintiff and the defendant. The plaintiff eannot eomplain, of 
eonrse, of a breaeh of the eontraet bv the defendant if he himself 
breaehefl it, but the issue that is submitte<l to us, the defense that is 
interiK)sed here, is that they never entered into this eontraet. 

Now, did thev? If vou find that thev did enter into this eontraet 
of the tenor ainl eharaeter hriefiv outlined in this dtH'laration which 

I have read to vou, then vou have to consider whether or not the 

« • 

defendant breaelied it ; that is, whether the defendant has failed to 
earrv it out, beeaus<* of eoui'so vou must find that l)efore vou woubl 
Ik* justified in making any award against the defendant eoni])any. 
Dill it breach it? Dili the j)laintiff do what he was required to do 
under this eontraet, if that eontraet was enter(‘d into, and offer to do, 
what els<* hi* was refpiired to do under the eontraet, and did the de¬ 
fendant wholly fail on its part? If it did, if the defendant did not 
cany out this eontraet, and breached it, then, .<ays the plaintiff, 1 
must have iny $ 2,000 back that I jait in here as a ]>art of the 
stipulation on my part to be performed, and whieh I did perform, 
and I demand that I be refundtKl the $2,500 whieh I paid. Not only 
that, but the eontraet was that you, the defendant, would ])ay my 
traveling expenses. Now, you have not paid that up to the extent 
of $175, isays the ]>laintiff. I therefore claim that you should 
nav that. That was one of the conditions of the eontraet that vou had 

I « * 

broken and I demand the fiayment of that. .\nd then, says tin* 
plaintiff, you agreed, as a part of the eontraet, that you would allow 
me a drawing account for two months at the rate of $2>50 a month 
from November 15. 1021. 1 left here for Los Angeles, pursuant, says 
the ]>laintiff, to the requirement of the eontraet, in the expectation 
that you, the defendant would set up the Los Angeles office, whieh 
you. says the plaintiff, agreed to do, and I went to Los Angeles, and 
vou did not do it. You have refunded some of the traveling ex- 
penses, there is .<ome little testimony here, hut you have not re¬ 
funded all by $175. Therefore I demand that as a part of the loss 
whieh 1 should otherwise not have suffered by reason of your, the 
defendant s, violation of this eontraet. lie says *1 am entitled to the 
two months drawing aeeount at $350 a month.’ It is tnie, as it has 
been ex 7 >lained to you. that the elaim was made for three months, and 
the court indicated, and counsel for the [>laintiff, recognizing 

71 the probability that he could not establish that elaim under 
the eontraet alleged, and the plaintiff abandoned it as to one 

item of $350, hut he does elaim two months drawing aeeount, $700. 
The elaim is that as a matter of fact he sfKUit more time in the Lom- 
panv’s affairs than two months hut he is claiming on this eontraet 
and he cannot recover more than the contract gives him, if you 
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should find that any such contract was made at all as the plaintiff 
sets up in his declaration. 

There is but one item about which I want to say a word to you. 
A part of that $5,000, it will appear, if you accept the testimony in 
this casie, that the plaintiff was to pay over or cause to be paid, was 
aceoiuj)lished ap[)arently from the testimony by the sale of stock 
in the defendant company to some person named McKenna, and 
there is evidence tending to show that $2,500 representing that sub¬ 
scription was in fact paid into and received by the defendant com¬ 
pany. It was a stock sulwription. It was a method apparently that 
Mr. Shepherd resorted! to to make up the $5,000 he had to put in 
under the terms of his contract. Now,- the terms of the contract as 

I have already indicated to vou, if such a contract was made between 
• • 

the parties, j)rovides among other things, for the drawing account 
chargeable against the stijailated commission of 15 per cent on all 
.siles of stock of the defendant cor])oration made by plaintiff—the 
plaintiff claims that this particular sul)scri])tion represented by the 
McKenna stock entitled him. he .<ays, to a coniini.ssion of 15 per cent, 
and you have heard the evidence relating to that. If that was the 
contract, if that is what the ]»arties meant by the contract in question, 
and you find that there was this $2,501) suhseription obtained and 
the parties intended that the plaintiff should l>e j)aid a commi.‘«sion 
on tile suljscription obtained by him, it will he your duty to include 
that in vour verdict as claimed here. However, if vou should not 
he satisfied by the evidenee that that 15 per cent commission on that 
particular subscription was within the intent and meaning of the 
parties, then you will disallow that claim, if that be your view, the 
view that you should take of the testimony in that single particular; 
then the claim having been reduced by the withdrawal, as I under¬ 
stand counsel for the |)laintiff‘. of one month’s drawing aecount of 
.$‘150, that would reduce the claim, as Mr. Chamberlin pointed out 
to you, to $.3,750. If you should not be satisfied by a preponderance 
of evidence that the parties intended that Mr. Shepherd should 
receive a 15 per cent commission iqion the stock, the $2,500 .sul)- 
scription to the stock of the company which he procured, and which 
was a method he used or resorted to to make up that $5,000—I use 
that language: of course, I am not implying anything improper 
here; the language used is that he might pay or cause to be 
72 paid in, he might cause it to he paid in in half a dozen ways— • 
I say he resorted to the expedient of .«elling the $2,500 worth 
r»f .rtock, and he claims a commission on that. You must find that 
within the purview, intent and meaning of the parties under this 
contract, that that rate should be paid on that kind of subscription, 
under such circumstances, and then you should deduct that item if 
you should otherwise find for the plaintiff in this case, you should 
deduct that, cutting off .$375 from .$3,750, if you shall find that there 
was such a contract as alleged in this declaration, and that the plain¬ 
tiff fulfilled his part of it. stood ready to carry it out in its entirety, 
and that the defendant faile<l. As T have already pointed out to you, 
that is necessar\" for your determination. 

The burden "of proof is upon the plaintiff in this case. Corre- 
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s|)on(lciK*e in the form of telepranis ami letters and ond testimony 

a.s well, is offered here hy the jdaintiff in support of his case. It is 

for voii to sav what the truth of this matter is. 

% * 

I do not think that tlierc is anvtliin^ more that I can say to you 
that would he of any particular aid.’' 

Be it rememhcred that the fore^ioinji; compri.«es the substance of 
all of the testimony in this ease and all of the proceedings in the 
trial, of said ea.«5e, and all of the e.xeeptions reser\'ed hy the defendant 
and allowed hy ihe court, before the jury retired and entered upon 
its minutes, ami counsel for the defendant then and there praye<l 
the court to sign this its Bill of Kxeeptions, to have the same force 
and effect as if sairl exceptions had been separately and severally 
S4‘t out in separate Bills of Kxeeptions. and at the request of counsel 
the siune is accordingly signe<l and made a j)art of the record in 
this ease, now for then, this 25th dav of Fehriiarv, 19*25. 

F. C. SIDDONS, 

Jagfu’c. 

Fel). IS/*25. 

Satisfactory: Hamilton A: Hamilton, for Fidelity & Deposit Coin- 
pan v. 

CH.\.MBKKLIN & SMITH, 

.I////.S. for Frank Shepherd. 

75 At I^iw. Xo. ()(),'>77. Frank Shepherd, Plaintiff, v.s. 

Fnite<l Ph<»nogra]>h Stores, Inc., Defendant. Bill of Ex¬ 
ceptions. Filed Feh. 7, 19*25. Morgan H. Beach, Clerk. Hamilton 
and Hamilton, Attorneys at l^iw, Washington, D. C. 

Endorsed on cover: District of Columbia, Su|>reme Court. Xo. 
4:>15. Fidelity and Deposit Company of Marx’land, appellant, vs. 
Frank She^pherd. Court of Appeals, restrict of Columbia. Filed 
Mar. ,‘H, 1925. Henry W. Hodges, clerk. 
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STATEMENT. 

Plaintiff (appellee), on February 21, 1922, filed suit at 
law in the court below to recover $4100.00 damages against 
the United Phonograph Stores, a Delaware corporation, 
doing business in the District of Columbia and elsewhere, 
for breach of contract. 

The declaration was in two counts, the first setting up a 
special contract, and the second consisting of the common 
counts, accompanied by a bill of particulars. 

The case was tried and submitted to the jury on the first 
count, the material allegations of which are as follows 
(Rec. p. 2): That on the 1st day of November, 1921, 
the defendant promised and agreed that if plaintiff would 
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pay into or cause the sum of $5,000 to be paid into the 
business of the defendant, the defendant would oj)en up 
a branch office in Los Angeles, California, and place the 
plaintiff as its agent in charge thereof, and allow the plain¬ 
tiff a drawing account of $350 per month for a period of 
two months from November 15, 1921, payable on the 
1st and 15th of each month, chargeable against a stipulated 
commission of 15% on all sales of stock of the defendant 
corporation made by plaintiff, the defendant further 
promising and agreeing to pay the plaintiff’s traveling ex¬ 
penses; that in accordance with this agreement, plaintiff 
on or about said date paid the sum of $2,500 to the de¬ 
fendant in cash and immediately thereafter caused a like 
sum to l)e paid to the defendant on his behalf, making a 
total of $5,000 agreed upon; that notwithstanding this 
agreement and promise on the part of defendant, defend¬ 
ant utterly failed, neglected and refused and still refuses 
to open a branch in Los Angeles or elsewhere in the State 
of California and place the plaintiff as its agent in charge 
thereof, and has failed and refused and still refuses to 
pay the plaintiff $350 per month, or any part thereof, due 
him on the drawing account, and failed and refused and 
still refuses to pay a balance of $175 due the plaintiff on 
account of traveling expenses; to the damage of the plain¬ 
tiff in the sum of $4,100. 

1'he defendant subsequently pleaded the general issue. 

On the same day (February 21, 1922) plaintiff sued out 
a writ of attachment before judgment against certain per¬ 
sonal property of the defendant, which was executed and 
pro|)erty of the appraised value of $2,876.50 was seized. 

The defendant, on February 27th, filed its undertaking 
in the cause, with the appellant. Fidelity and Deposit Com¬ 
pany of Maryland, as surety, the body of the undertaking 
reading as follows: (Rec. p. 4): 
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“The defendant, and Fidelity and Deposit Company 
of Maryland, surety, in consideration of the discharge 
from the custody of the Marshal of the property seized 
by him, upon the attachment sued out against the de¬ 
fendant, on the 21st day of February, A.D., nineteen 
hundred and twenty-two, in the above-entitled cause, 
appear, and submitting to the jurisdiction of the Court, 
hereby undertake for themselves and each of them, 
their and each of their heirs, executors and adminis- • 
trators, successors or assigns, to abide by and per¬ 
form the judgment of the Court in the premises, in 
relation to said property, which judgment may be 
rendered against all the parties whose names are here¬ 
to subscribed.” 

The goods seized were thereupon returned to the de- 
fendant, which, in May, 1922, was adjudicated a bankrupt 
by the District Court of the United States for the Southern 
District of New York. 

One Hartridge was appointed first receiver and later 
trustee, and l)y ancillary proceedings duly had in the Su¬ 
preme Court of the District of Columbia, on May 15, 1922, 
Hartridge was appointed receiver and later trustee of the 
entire assets of the defendant. 

Later, the property seized under the attachment and re¬ 
turned to the defendant was sold by Hartridge under order 
of the New York Court and the Supreme Court of the 
District of Columbia (Rec. p. 50). 

On October 18, 1922, the defendant filed a verified 
motion to stay the cause on the ground that the de¬ 
fendant had been adjudicated a bankrupt and that the 
action was founded upon a claim which a discharge in 
bankruptcy would release (Rec. p. 7). 

On October 27, 1922, on motion of the plaintiff, Hart- 
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ridgt. Trustee, was made a party defendant (Rec. p. 7), 
bat on November 23 , 1922, for *'good cause shown” the 
substitution was set aside the court 

One June 4, 1923, the court bled a memorandum (Rec. 
p. 8) overruling the motion to stay, stating (Rec. p. 9): 

“that plaintiff should be permitted to proceed in the 
cause, and, if by verdict of the jury and judgment of 
the court entered thereon, it shall appear that plain¬ 
tiff is entitled to recover, such judgment would be 
properly entered against both the defendant and the 
Fidelity and Deposit Company of Maryland, as 
surety on the undertaking aforesaid, with the right 
on the part of plaintiff to enforce the same against 
the surety, such judgment, however, to be perpetually 
stayed as against the bankrupt defendant 

“It results that the motion to stay should be and 
is overruled.” 

The order entered, however, simply stated “that said 
motion be and the same is hereby overruled” (Rec. p. 10). 

Thereafter, in June 1924, the case came on for trial, 
the appellant, Fidelity and Deposit Company of Maryland, 
alone defending, and resulted in a verdict for the plaintiff 
for $3,750. 

After a motion for a new trial had been overruled, judg¬ 
ment was entered (Rec. p. 10), the material part of the 
same reading as follows: 

“♦ ♦ it is ordered this 13th day of December, 1924, 
that the judgment heretofore entered in this cause on 
December 8th, 1924, be, and the same is hereby 
vacated, and that in lieu thereof judgment be en¬ 
tered for the plaintiff against the defendant and 
said Fidelity and Deposit Company of Maryland for 
the sum of Three dumsand seven hundred and fifty 
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dolbrs ($3,750.00) with interest from Febmary 21, 
1922, and costs, that execution on said judgment 
against the defendant United Phonograph Stores, In- 
coiporated, be, and the same is hereto perpetually 
stayed; that execution shall be bad against said Fi¬ 
delity and Deposit Gxnpany .of Maryland and may be 
issued, but this judgment to be released and held for 
naught as to said Fidelity and Deposit Company of 
Maryland upon the delivery by it or, by the defend¬ 
ant to the U. S. Marshal of this District of the 
property levied upon, if said delivery be made within 
ten (10) days from the date of entry of this judg¬ 
ment, or, in lieu of such delivery, the payment by 
said Fidelity and Deposit Company of Maryland to 
the plaintiff of the sinii of Two thousand eight hun¬ 
dred seventy-six and 50/100 dollars ($2,876.50), the 
appraised value of the property attached herein, with 
interest from date hereof.*’ 

In support of the allegations of the declaration, the 
plaintiff (who, for the purposes of this appeal may be 
regarded as the only witness) testified that his **connection 
unth the defendant was under a written letter of con- 
tract*' (Rec. p. 14); that he expressed a desire for an 
i^ncy for the defendant at Los Angeles, Calif., and 
after a conference with the President of the defendant, 
he stated that the Company would give him the position 
he applied for (Rec. p. 18); that he obtained a subscrip¬ 
tion of $2,500 for stock in the defendant Company from 
one Mary M. McKenna, and that he personally subscribed 
$2,500 and received therefor a certificate for 100 shares 
of the common stock of the defendant (Rec. pp. 47 and 
20); that he had a definite tmderstanding with Mr. Yea¬ 
ger, President, Mr. Morris, Vice President, and Mr. 
Cordish Fiscal Agent, of the defendant, that a California 
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Company was to be formed, and that his subscription 
was to that Company, and until such Company was 
formed, he should accept $2,500 worth of stock in the 
Delaware corporation (defendant) as a temporary receipt 
for his subscription, which would later be converted into 
stock of the California Comjxany, but this was never 
done; and further, that in consideration of his furnishing 
$5,000—$2,500 of his own and $2,500 which he obtained 
from a friend, they (Yeager, Morris and Cordish) 
agreed to match his $5,000 with a $5,000, jointly be¬ 
tween them, to start the California Company with a capital 
of $10,000, but this was never done (Rec. p. 42); that 
later he received the contract he demanded before pro¬ 
ceeding to California in a letter from Mr. Cordish dated 
November 14th (Rec. p. 18); the letter of November 14th 
was in response to one of his of November 11th (letters 
are set forth in full, pages 21 to 26 of Record); that he 
started from Washington for Los Angeles, Calif., Novem¬ 
ber 15th, but on arrival there found he was unable to 
offer stock in the defendant or in a California corporation 
I’ecause it was necessary to first comply with the California 
Corporate Securities Act (See letters of plaintiff to Mr. 
Morris of November 27th, Rec. pp. 31 to 33, and to Mr. 
Cordish of November 28th, Rec. pp. 34-35). That be¬ 
cause of the difficulties encountered, and which are set out 
in letter to Cordish of December 4, 1921 (Rec. p. 37), he 
left Los Angeles December 4th, and returned, at his own 
e.xpense and suggestion, to New York for a conference 
with Cordish. From New York he came to Washington, 
and Mr. Morris, the Vice President, told him that it 
would be several months before they could get together 
and proceed with the California proposition. On Janu¬ 
ary 10, 1922, he wrote Mr. Morris, asking, among other 
things, that he (Morris) immediately arrange to have is- 
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sued in his favor 50 shares of common stock promised by 
Mr. Cordish as a bonus on his original subscription of 
100 shares of common stock (Rec. p. 43). Finally, on 
February 16, 1922, plaintiff wired to Yeager to cancel 
any arrangements requiring his services. (Rec. p. 47.) 

Appellant, Fidelity and Deposit Company of Maryland, 
then offered in evidence duly certified copy of the bank¬ 
ruptcy proceedings in the District Court of the United 
States for the Southern District of New York in the 
matter of the bankruptcy of the defendant, as well as the 
proceedings in bankruptcy Cause No. 1307 in the Su¬ 
preme Court of the District of Columbia in the matter of 
the bankruptcy of the defendant, which records, upon ob¬ 
jection of the plaintiff, were excluded. 

It was agreed in open court between counsel for the 
respective parties that the property in the District of Co¬ 
lumbia of the defendant involved in said attachment was 
sold at the instance of the Trustee in Bankruptcy acting 
under the orders of the Supreme Court of the District of 
Columbia and the United States District Court for the 
Southern District of New York, but upon objection by 
counsel for the plaintiff this testimony was excluded (Rec. 
pp. 49, 50). 

The appellant. Fidelity and Deposit Company of Mary¬ 
land offered no further testimony, and judgment was ren¬ 
dered against the defendant and it as above set forth. 

ASSIGNMENTS OF ERROR 

1. The Court erred in admitting in evidence the question¬ 
naire which plaintiff testified he had filled out at request of 
Morris, Vice President of defendant Company. 

2. The Court erred in admitting in evidence letters pass- 
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ing between plaintiff and Nat Cordish, Incorporated, and Nat 
Cordish. 

3. The Court erred in admitting in evidence certificate of 
stock isued by defendant to plaintiff. 

4. The Court erred in admitting in evidence check for 
$2,500.00 endorsed by plaintiff to Nat Cordish, Inc. 

5. The Court erred in admitting in evidence testimony of 
plaintiff regarding agreement between plaintiff and Yeager, 
Morris and Cordish, that the latter would contribute to the 
capital of a California Company to be formed as well as 
any testimony relating to the formation of a California 
Company. 

6. The Court erred in excluding from evidence testimony 
offered by the defendant surety to show the adjudication 
in bankruptcy of the United Phonograph Stores, within 
four months of the levying of the attachment of plaintiff 
of its property and the sale of the attached property by the 
Supreme Court of the District of Columbia in said bank¬ 
ruptcy proceedings. 

7. The Court erred in refusing to stay the cause l^ecause 
of the bankruptcy of the United Phonograph Stores. 

8. In overruling the motion of defendant surety to direct 
a verdict in favor of defendant and itself at the close of all 
the testimony. 

9. The Court erred in refusing to grant the prayer offered 
by defendant. 

ARGUMENT 

Of the Assignments of Error it is not proposed to press 
numbers 1, 2, 3, 4, and 9 on this appeal. 

Under the Eighth Assignment, that is, the refusal of 
the trial Court to direct a verdict in favor of the defendant 
and appellant at the close of all the testimony, two questions 
are raised: 
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First; the failure of the trial court to direct a verdict for 
the defendant on the ground of a variance between the al¬ 
legations of the declaration and the proof; and: 

Second, the failure of the trial Court to direct a v^erdict 
for the defendant and appellant on the ground that the 
attachment, having been levied within four months of the 
bankruptcy of the defendant, was under the provisions of 
the Bankruptcy Act, null and void. 

First 

The first proposition is covered, as above stated, by the 
Eighth Assignment of Error, and also by the Fifth, the 
latter reading as follows: 

“The Court erred in admitting in evidence testi¬ 
mony of plaintiff regarding agreement between plain¬ 
tiff and Yeager, Morris and Cordish, that the latter 
would contribute to the capital of a California Com¬ 
pany to be formed as well as any testimony relating 
to the formation of a California Company.” 

Recurring to the first count of the declaration (Rec. p. 1) 
the plaintiff in substance charges that the defendant, a 
Delaware corporation, promised and agreed with him that 
if he paid or caused to be i)aid the sum of $5,000 into its 
business, that it would open a branch office in Los Angeles, 
California, place him as its agent in charge thereof, allow 
him a certain drawing account, commission on sales of 
stock of the defendant company, and pay his travelling ex¬ 
penses; that he did pay in to the defendant the sum of 
$2,500.00 in cash and caused a like sum to be paid to it on 
his behalf; but that the defendant refused to open the 
branch office, place plaintiff in charge thereof, and pay him 
the drawing account and a certain balance due on account 
of travelling expenses. 
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The declaration, it will be observed, is simple, direct and 
explicit in its terms; and, if true, sets forth a cause of 
action and the only course of action that the appellant surety 
company could be called upon to meet. 

In view of the fact that the real defendant in the case, 
a non-resident of the District of Columbia, had become 
bankrupt more than three years prior to the trial of the 
action, the appellant was at a great disadvantage in the de¬ 
fense of the case, and it was therefore vital that the plain¬ 
tiff be confined in his proof to the allegations of his declara¬ 
tion. 

The testimony offered by the plaintiff relating to the con¬ 
tract set forth in his declaration was substantially as fol¬ 
lows : 

On page 14 of the Record he says, with reference to 
his contract with the defendant: “My connection was 
under a written letter of contract.” 

At page 18 of the Record he states: “I later received 
the contract from Mr. Cordish that I demanded be¬ 
fore proceeding to California. It is * * dated 

November 14th.” The letter of Noveml)er 14th referred 
to by plaintiff (Rec., p. 23) must be read in connection 
with a letter of the plaintiff to Mr. Cordish, dated Novem¬ 
ber 11. (Rec., p. 21) These two letters in substance set 
out that plaintiff was to receive a commission of 15 per cent 
on all securities of the defendant sold by him; and, in the 
light of the subsequent testimony from the plaintiff, it is 
important to note that he was to sell securities of the de¬ 
fendant, a Delaware corporation, and not those of a Cali¬ 
fornia corporation to be formed as he later testified. The 
New York office of the defendant was to assume the ex¬ 
pense of the Los Angeles office for two months and pay 
plaintiff’s travelling expenses. He was authorized to open 
a bank account, lease an office, conduct the business of the 
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sale of the securities of the defendant, and was to receive a 
drawing account of $350 per month for two months, be¬ 
ginning November 15, 1921, such account to be chargeable 
against commissions to be earned by him. The remainder 
of the letter is not, we think, important as bearing on the 
subject of the contract, dealing, as it does, principally with 
directions as to the method of doing business, and answer¬ 
ing certain questions propounded by the plaintiff in his letter 
of November 11th. 

The Court will note that there is nothing in these letters 
which the plaintiff stated constituted a contract with re¬ 
gard to the payment of $5,000. There is a demand from 
the plaintiff in his letter of the 11th to Mr. Cordish for 
the repayment of $250 on his subscription and a request for 
a letter from Cordish to the effect that he (Cordish) was 
holding stock certificate in plaintiff’s favor for fifty shares 
of the common stock, representing his bonus on his sub¬ 
scription for a hundred shares. In Mr. Cordish’s reply 
(Rec. p. 26) he states that check for $250, representing 
your overpayment on your personal subscription was de¬ 
livered to you in person * * at Washington, D. C.” 

This last is of importance in its l)earing on the plaintiff’s 
subsequent testimony that the issuance of stock in the de¬ 
fendant company to him was merely in the nature of a tem¬ 
porary receipt, and that in reality the money was intended 
as a subscription to a California corporation yet to be 
formed. 

The foregoing seems to have been all of the written 
evidence of a contract Ijetween the parties, and it tended 
to support the allegations of the declaration with the excej)- 
tion of the reference to money to be paid in. There is no 
hint in the declaration of any other contract. It is sub¬ 
mitted that by plaintiff’s own written testimony it was 
clearly proven that the agreement was that he was to sub- 
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scribe or obtain subscriptions for $5,000 worth of the 
stock of the defendant, a Delaware corporation; and it is 
important to note that it is nowhere in the record stated or 
pretended that the subscription of $2,500 obtained by 
plaintiff from Mary McKenna was anything but a sub¬ 
scription to the stock in the Delaware corporation. With 
the record in this condition the absolute departure by the 
plaintiff from the allegations of his declaration and the evi¬ 
dence theretofore submitted by him is found at page 43 of 
the Record. 

To understand this testimony the Court will note that 
the plaintiff testified that his first application to the Com¬ 
pany for employment was made to Mr. Morris, its Vice- 
President, in Washington (Rec. p. 14); that after sub¬ 
mitting references and filling out a questionnaire he ac¬ 
companied Mr. Cordish to New York, where he met and 
had a conference with Mr. Yeager, the President of the 
company (Rec. p. 18). The witness thereafter was asked 
by his counsel as to what he meant by a statement in his 
letter of January 9, 1922, to Mr. Cordish (Rec. p. 41) as 
to “a definite understanding.” He replied (Rec. p. 42): 

“The definite understanding referred to by me in this 
letter was that during my entire negotiations with Mr. 
Yeager, Mr. Cordish and Mr. Morris, and also in my appli¬ 
cation that I was to locate in the West. The three of thefn 
jointly assured me that a California Company was to be 
formed and I specifically joined their organisation under 
that understatiding, and my subscription of $ 2 , 500.00 was 
made to that Company. 

“It was further provided that until this California Com¬ 
pany was formed that I should accept $2,500.00 worth of 
stock in the Delaware Corporation as a temporary receipt 
for my subscription which would later be converted into the 
stock of the California Company. This was never done. 
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**Q. Did they make any statement as to what they would 
furnish if you would deliver that? 

“A. In consideration of my furnishing $5,000—$2,500 
of my own and $2,500 which I obtained from a friend, 
making $5,000 in all—that they agreed to match my $ 3,000 
with a $ 3,000 jointly between them to start the California 
Company with a capital of $ 10 , 000 . 

“Q. Was that ever done? 

“A. It was never done.” 

From the foregoing it will be seen that the plaintiff de¬ 
parted absolutely from the allegations of his declaration 
and the proof theretofore offered by him, so that instead 
of the agreement being one by the defendant corporation, 
in consideration of the payment of $5,000 by plaintiff, 
that it would open a branch office in Los Angeles, California, 
and place plaintiff as its agent in charge thereof, etc., we 
find the agreement to have been one between Yeager, Cor- 
dish and Morris on the one side, and the plaintiff on the 
other, to form a California company; that plaintiff’s sub¬ 
scription was to the California company and that his sub¬ 
scription to the Delaware corporation was merely a tem¬ 
porary receipt to be converted into stock of the California 
Company, which was to have a capital of $10,000, 
$5,000 to be contributed by the plaintiff and $5,000 to be 
contributed jointly by Yeager, Morris and Cordish. The 
agreement to form a California Company was necessarily 
between the individuals, as the defendant corporation itself 
could not be a party to such an agreement. 

It is therefore respectfully submitted that, based upon the 
foregoing testimony, all of which was offered by the plain¬ 
tiff himself, there was a material variance between the alle¬ 
gations of the declaration and the proof, and that the Court 
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below was in error in failing to exclude the testimony last 
quoted, and further in failing to direct a verdict at the 
close of all the testimony, on the ground of variance. 

“It is not upon the evidence alone, but upon the 
pleadings and the evidence applicable to the pleadings, 
that the plaintiff can in any case recover, and the one 
must consist with the other.” 

Hetzel V. K. R. Co., 7th D.C. Appeals, 524-529. 

Second 

The Sixth and Seventh Assignments of Error, which 
are also comprehended in the Eighth Assignment of Error, 
may be considered as one, and involve the question as to the 
effect of the bankruptcy of the defendant on the liability 
of the ap|>ellant surety company. Suit was filed and the 
attachment of the property of the defendant was levied 
February' 21, 1922. The apraised value of the property 
levied on was $2,876.50. Under Section 454 of the Code 
of the District of Columbia, in order to obtain a release 
of the property attached the defendant, with appellant surety 
company, as surety, gave an undertaking providing that 
“The defendant and its surety, in consideration of the dis¬ 
charge by the Marshal of the f^operty seized by him ♦ ♦ ♦ 
appear and submitting to the jurisdiction of the Court here¬ 
by undertake * * * to abide by and perform the judginent 
cf the Court * * * in relation to said property which judg¬ 
ment may be rendered against all the parties whose names 
are hereto signed.” 

Section 67 f of the Bankruptcy Act provides: 

“That all * * * attachments, or other liens, obtained 
through legal proceedings against a person who is 
insolvent, at any time within four months prior to the 
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filing of a petition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, 
and the property affected by the ♦ ♦ ♦ attachment or 
other lien shall be deemed wholly discharged and re¬ 
leased from the same, and shall pass to the trustee as a 
part of the estate of the bankrupt * * * ** 

On May 10, 1922, the petition in bankruptcy was filed 
in the United States District Court for the Southern Dis¬ 
trict of New York and the defendant was duly adjudicated 
a bankrupt on May 29, 1922. 

The i)etition was filed within less than three months after 
the attachment was levied and one Julian Hartridge was 
appointed receiver and afterwards elected trustee of the 
estate of said bankrupt. By ancillary proceedings in 
Bankruptcy No. 1307, on the dockets of the Supreme 
Court of the District of Columbia, the said Hartridge 
qualified in this jurisdiction and later, under authority of 
the United States District Court for the Southern Dis¬ 
trict of Nezc York and of the Supreme Court of the Dis¬ 
trict of Columbia sold the property which had been the 
subject of the attachment. (Rec., p. 50.) 

Proof was also offered to show that the attachment was 
void under the provisions of Section 67 f, above quoted. 

These offers were refused by the Court and it is respect¬ 
fully submitted that this was error. 

In this case we are dealing with a forthcoming under¬ 
taking by which the defendant and its surety agree to per¬ 
form the judgment of the Court in relation to the 
property. 

At the outset it must be conceded that had no under¬ 
taking been given the attached property would have re¬ 
mained in the hands of the Marshal and upon the quali¬ 
fication of the Receiver and Trustee it would have passed 
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to the latter to be sold for the benefit of the estate, the 
attachment being absolutely void under the terms of Sec¬ 
tion 67 f of the Act. 

There is a clear distinction between the cases where 
the attachment has been levied more than four months 
prior to the filing of the petition in bankruptcy, and 
those where the attachment has been levied within the four 
months period. 

In the former it may be fairly said that a bond given 
by the defendant in the attachment proceeding, to secure 
a release of the property attached, stands in lieu thereof. 
.And, as the statutes in many jurisdictions relating to 
judgments in attachment proceedings allow a judgment for 
the sale of the attached property, it has been held in these 
jurisdictions, where such property has been released by 
the giving of a bond by the defendant, that a special 
judgment may be taken against him in the attachment pro¬ 
ceedings in order to fix the liability of the sureties on the 
bond; and in this manner the obligation of the sureties 
may be enforced without reference to the discharge in 
bankruptcy of the principal. This is substantially the doc¬ 
trine announced in Hill v. Harding, 107 U. S. 631, 130 
U. S. 699. Where, however, the attachment proceedings 
are not commenced more than four months prior to the 
bankruptcy proceedings against the debtor, no valid lien is 
obtained, and the rule sustaining the liability of the surety 
on the theory that the bond stands in lieu of the property 
attached no longer obtains; and the doctrine that the dis¬ 
charge of the debtor or principal will prevent the happen¬ 
ing of the contingency upon which the liability of the 
surety depends, and therefore operate to release him, will 
apply. 

In Crook-Homer Co. v. Gilpin, 112 Md. 1, the action 
was one like the present, begun by attachment against 
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the defendant, a nonresident of the State. The defendant 
appeared and filed a bond to relieve the attachment. 
Within four months thereafter the defendant became 
bankrupt and pled that fact. To the plea of discharge in 
bankruptcy the plaintiff replied that the adjudication of the 
defendant and his subsequent discharge did not release 
or discharge the surety on the bond; that the judgment 
sought to be obtained against the defendant was solely and 
exclusively to bind the surety and the bond, and if a 
judgment should be had against the defendant the Court 
would be asked to restrain the plaintiff from ever issuing 
an execution on the judgment against the defendant. The 
defendant demurred to this replication. At page 5 the 
Court said: 

“The ultimate inquiry then in the case at bar and 
wherein it differs from Kendrick and Roberts v. War¬ 
ren Bros, case, supra, properly comes to this: Can the 
Courts of this State enter a judgment, with a perpetual 
stay of execution, against a defendant in an attach¬ 
ment suit instituted within four months before the 
defendant has filed a petition to be adjudicated a bank¬ 
rupt and when he is subsequently discharged as a 
bankrupt, for the purpose of allowing the plaintiff to 
proceed against the surety on the bond given to dis¬ 
solve the attachment? 

“The decision of this question, as we have said, 
must depend upon the language and the effect to be 
given to Section 67 f of the Bankruptcy Act, herein 
cited. The language of this section, we think, is quite 
clear and comprehensive, and broad enough to include 
within its terms the defendant and the surety we are 
here dealing with. It provides in terms that all levies, 
judgments,’ attachments, or other liens obtained against 
a person who is insolvent, at any time within four 


17 


months prior to the filing of a petition in bankruptcy 
against him shall l>e deemed null and void in case he 
is adjudged a bankrupt.” 

The Court then, after reviewing numerous authorities, 
held that there could be no judgment against the bankrupt 
with a perpetual stay and therefore no judgment against 
the surety. 

In Wise Coal Company v. Columbia Zinc & Lead Co. 
(Mo. Court of Appeals, 1911), 27 A. B. R. 445, at page 
447, the Court states the question before it: 

“The bankruptc)’ proceedings were begun within 
four months after the levy of the attachment writ and 
the important questions in this case are: Did the 
bankruptcy proceedings annul the attachment and de¬ 
stroy its lien, and if so, did the annulment release the 
surety on the forthcoming bond.” 

After referring to certain authorities cited by the plain¬ 
tiff, the Court says, at page 450: 

“In these cases jt was held, and rightly so, that the 
l)ankruptcy of the principal and his discharge did not 
release the sureties, and this because the sureties had, 
by the terms of their bond, become sureties for the 
debt, and by the express provisions of the Bankruptcy 
Act, sureties for a bankrupt’s debt are not released by 
the discharge of the bankrupt. In this case, however, 
no such obligation was asumed by the surety on the 
forthcoming bond. It did not agree to pay any judg¬ 
ment that might be secured. When the forthcoming 
bond was given the property was in the hands of the 
sheriff, under the attachments, and was, therefore, in 
custodia legis, and subject to the order of the Court. 
When this bond was given the possession of the 
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property was, by the sheriff, delivered to the attach¬ 
ment debtor and the obligation of the surety upon the 
bond was that the property should be forthcoming 
when the Court should so order. The property re¬ 
maining in custodia legis, the lien of the attachment 
remained and the attachment debtor w'hile holding pos¬ 
session of the property was merely a bailee of the 
sheriff, and the projierty remained subject to the 
Court’s order. ♦ ♦ * Had no forthcoming bond 

l)een given, and the property remained in the hands 
of the sheriff it is clear that the bankruptcy proceed¬ 
ings would have resulted in the annulment of the 
attachment, and the sale of the property for the bene¬ 
fit of the estate of the bankrupt would have released 
the pmperty, and at the same time destroyed the State 
Court’s control over it in his case. The Court would, 
in that case, have no ix)wer to make an order upon the 
sheriff to produce the pro{)erty or sell it to satisfy the 
judgment. As we have seen the attachment debtor 
and his surety on the forthcoming bond were mere 
bailees for the sheriff, and by the tenns of their bond 
they were only lx)und to procluce the property when 
the Court should so order, and when the attachment 
was annulled and the authority of the Court to order 
and require the production of the property was de¬ 
stroyed, the forthcoming bond was also destroyed, and 
the liability of the surety thereon destroyed.” 

In Windlisch-Muhlhauser Brewing Co. v. Simms, 129 
La. 134, the Court said: 

“Section 16 of the Bankruptcy Act of 1898 merely 
recognizes this general rule of law. Section 67 f of 
the same statute, however, strikes with nullity all 
levies, attachments or liens obtained through legal pro- 
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ceedings against an insolvent at any time within four 
months prior to the filing of a petition in bankruptcy 
in case he is adjudged a bankrupt. It is difficult to 
conceive how attachment procedings thus pronounced 
null and void can produce any legal effect. The at¬ 
tachment being dissolved by operation of the statute, 
nothing is left but a suit in personam, which is stayed 
by the i)endency of the bankruptcy proceedings. In such 
a case the subsequent discharge of the debtor ex¬ 
tinguishes the obligation on which the suit was based, 
and renders it legally impossible for the creditor to 
recover judgment against his former debtor. Where 
an attachment is released on bond, the condition is that 
the defendant will satisfy such judgment, to the value 
of the proj^erty attached, as may be rendered against 
him in the pending suit. C.P. Art. 259.” 

A similar result has been reached in reference to a bond 
given to discharge a garnishment in an action against the 
bankrupt ujx)n a claim provable in bankruptcy at the time of 
his discharge, commenced within the four months period and 
pending at the time of the discharge. 

In such case the surety is relieved, not because of the cfy 
discharge of the bankrupt, but because the lien acquired by 
the garnishment is avoided by the bankruptcy proceedings, 
which destroyed the remedy by which a judgment can be 
recovered against the bankrupt. 

Klipstein v. Allen Miles Co. (C.C.A.), 136 Fed. 385. 

See also Xational Surety Co. v. Medlock, (C.A.Ga.) 

19 A.B.R. 654. 

In this case we have an additional element which does 
not enter into any of the other cases, and that is that the 
identical property attached and afterwards released to the 
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defendant and which the appellant surety company was by 
the terms of the judgment required to produce before the 
Court was by the order of the Supreme Court of the Dis¬ 
trict of Columbia itself sold by the Trustee in Bankruptcy, 
thereby making its production and delivery to the plaintiff 
impossible. 

It is therefore respectfully submitted that the Court 
below was in error in its rulings on the aforegoing prop¬ 
osition and that the judgment should be reversed. 

Respectfully submitted. 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr. 
Henry R. Gower, 

Edmund Brady, 

Walter A. Johnston, 

Attorneys for Appellant, 
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COURT OF APPEALS, DISTRICT OF 

COLUMBIA 

April Term, 1925 

No. 4315. 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND, Appellant, 
vs, 

FRANK SHEPHERD. 


APPELLEE BRIEF. 

On or about November 1,1921, United Phonograph. 
Stores, a corporation engaged in operating a chain 
of stores in many cities (R., 25), for the sale of 
phonographs and records, agreed with appellee, 
Frank Shepherd, plaintiff below, that, if he would 
pay $5,000 or cause that amount to be paid to the 
Company, a branch store would be opened in Los An¬ 
geles, California, of which he would be placed in 
charge. Mr. Shepherd was also to be allowed his 
expenses and a drawing account against which com¬ 
missions on all sales of the company’s stock made 
by him were to be charged. 

After interviews with executives of the company, 
including the president, vice-president and fiscal 
agent, he was requested to fill out a questionnaire, 
furnish references and these being approved, he 
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delivered $5,000 in cash to the company, for which 
$2,500 in stock of the company was delivered to him 
for $2,500 in cash paid by him personally and $2,500 
in stock was issued to one Mary M. McKenna, for 
the same amount of stock sold to her. 

Preparatory to his departure for Los Angeles, he 
was assigned to the local office of the company to 
receive instructions (R., 18) and after considerable 
correspondence (R., pp. 9 to 26) he left on November 
15,1921, for that city, where he opened an office and 
prepared for business. Soon after his arrival, how¬ 
ever, he ascertained that the California law pro¬ 
hibited the sale of the stock of a foreign corpora¬ 
tion unless certain statutory requirements were met 
(R., 28). Mr. Shepherd informed the home office 
of this predicament (R. 28), forwarded copies of the 
California Corporate Securities Act (R., 30) and 
suggested a remedy by incorporating in California 
(R., 31, 32, 33), but, after repeated efforts (R., 34 to 
37) to have the home office take that action or other¬ 
wise comply with the California law, and being un¬ 
able to proceed, he left California December 4, 1921 
(R., 38). Upon his returning to Washington he ex¬ 
plained his position to the same officers of the com¬ 
pany he had previously interviewed, but they seemed 
disinclined to comply with the California Securities 
Act and after waiting some time for them to do so 
(R., 39), in which time they made other propositions 
to him (R., 39, 44), which did not interest him, he 
demanded the retirement of the stock for which he 
had subscribed and the return of his money (R., 41, 
43). Finally severing his connection with the com¬ 
pany, February 16, 1922, he brought suit for the 
$2,500 he had paid in, and also for the agreed com- 
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mission for his sale of the stock to Mrs. McKenna 
and his drawing account and for reimbursement for 
traveling expenses (R. 1). 

The defendant pleaded the general issue and ac¬ 
companied the plea with an affidavit of its president, 
Yeager, denying that the company had ever em¬ 
ployed the plaintiff, and stating that all negotiations 
had been made with Cordish, the company’s fiscal 
agent (R., 5). 

When the case was tried, neither Yeager, Cordish, 
or Morris, appeared as witnesses, nor was any other 
witness called to testify for the United Phonograph 
Stores and no defense was made other than by the 
Surety Company, the sole appellant here, which 
company had signed the undertaking releasing the 
property of the defendant that plaintiff had caused 
to be attached before judgment. 

As stated in appellant’s brief the defendant. 
United Phonograph Stores, Inc., was adjudicated a 
bankrupt within four months after the attachment 
was levied. 

Whether the adjudication in bankruptcy avoided 
the undertaking discharging the attachment would 
seem to be the only question in the case, but appel¬ 
lant assigned nine errors, five of which have been 
abandoned, saving only the law question^ first 
stated and the further technical defense of vari¬ 
ance. As stated, no witness testified for the defense 
and the testimony given on behalf of the plaintiff 
was solely relied upon by the surety to avoid liabil¬ 
ity. 

Variance 

Appellant urged at the trial and contends here 
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that the proof did not support the allegations in the 
declaration and that plaintiff’s contract was differ¬ 
ent from the one proved. Fragmentary portions of 
the evidence are gathered by appellant from which 
it insists that the real contract was that plaintiff 
agreed to put $5,000 cash in a California Corpora¬ 
tion to be organized individually by Yeager, Cordish, 
Morris and himself with a capital of $10,000, of which 
those officials were to contribute $5,000 (Brief, 13). 

Again, appellant contends that the contract in the 
case was to be found in the Cordish letter to plain¬ 
tiff of November 14, which appellant says must 
be used in connection with plaintiff’s letter to Cor¬ 
dish of November 11, and that there was nothing in 
these letters with regard to the payment of $5,000 
(Brief, 11). 

Again, appellant contends that it is nowhere in the 
record stated or pretended that the subscription of 
$2,500 obtained by plaintiff from Mrs. McKenna 
was anything but a subscription to the stock of 
the Delaware Corporation (Brief, 12), although in 
the only prayer offered by appellant, the court was 
requested to charge that the $375 commission 
earned by plaintiff for that sale should be charged 
against his drawing account (R., 51). 

The following question seems pertinent: If the 
McKenna subscription was not for the purpose of 
raising the $5,000 in the contribution required of 
plaintiff, what was it for? His claim for commis¬ 
sion on the McKenna sale w^as acknowledged by the 
Company (Rec., 40). 

Some play is also made by appellant concerning 
the $250 overpayment by plaintiff on his subscrip¬ 
tion (Brief, 11) as confirming an intention to sub- 
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scribe only to a California Corporation, although 
plaintiff’s check to Cordish for $2,500 for which he 
received a certificate for 100 shares of stock, was 
introduced in evidence over appellant’s objection 
(R., 21), plaintiff having already left his check for 
$250 with Cordish on account of the same subscrip¬ 
tion, which was later returned to him by Cordish. 

Naturally the court below would not permit pieces 
of evidence to be taken in this way and left the jury 
to consider all of the evidence. 

Appellants ’ wail at being at great disadvantage in 
the defense of the case, as stated on page 10 of its 
brief, seems deserving of scarce consideration in 
view of the failure to call Yeager, Morris or Cor¬ 
dish as witnesses or else account for the failure to 
produce them at the trial. 

We do not deem it necessary to assemble the 
various and numerous portions of the evidence to 
match those in support of the contention of variance 
raised by the surety. The record is replete with 
evidence confirming the fact that Mr. Shepherd was 
engaged as the representative of the United Phono¬ 
graph Stores when he left for California. 

The witness Finney confirms this (B., 49), and 
the documentary evidence sustains the fact, yet the 
surety seeks to construe the testimony of appellee 
to show that he made an entirely different contract, 
not only different from the one sued upon, but also 
one that he, himself, failed to carry out. 

We do not dispute appellant’s statement on page 
• 14 of its brief, that the law requires that the plead¬ 
ings and proof must be consistent, but deny applica¬ 
tion of that principle to the case at bar, but we can¬ 
not refrain from observing that the law quoted is 
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selected from one of tlie few cases in which the 
eminent Chief Justice Alvey, late of this Court, 
was reversed by the Supreme Court, his finding that 
a variance existed being not sustained. Hetzel vs. 
B. & O. R. R., 7 App. D. C., 524, reversed, 169 U. S. 
26. 

Under authority of Barry vs. Foyles, 1 Pet. 311, 
and National Surety Co. vs. Poates, 43 App. D. C. 
334, it may seriously be doubted if appellant has 
the right to raise the question of variance. The 
failure of the Phonograph Stores to defend amount¬ 
ed to a confession of judgment and as said in the 
Poates case, quoting Mr. Justice Van Orsdel, in the 
U. S. Security Co. vs. American Fruit Product Co., 
40 App. D. C. 239, the surety’s only relation to the 
original suit was through its contract to abide by 
and perform the judgment that should be rendered 
against defendant.” 

As to right of surety to attack where attachment 
was discharged, see comprehensive note, 32 L.R.A. 
(N.S.) 401. 

The Attachment Was Not Avoided by the Adjudica¬ 
tion in Bankruptcy. 

This point of law was naturally the same that 
was raised by the motion of the surety company to 
stay the proceedings, which motion was overruled 
in a memorandum opinion by Mr. Justice Hoehling 
(R. 8). 

Collier, in the latest edition of his work on Bank¬ 
ruptcy, Vol. 1, page 587 (13th Ed.), in discussing 
Sec. 16 of the Act, under the heading “Attachment 
Bonds” says: 
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“A discharge in bankruptcy of the party 
principally liable does not preclude a creditor, 
whose attachment or garnishment had been 
levied more than four months before bank¬ 
ruptcy proceedings, from entering a judg¬ 
ment against the bankrupt with perpetual 
stay of execution in order to charge the sure¬ 
ties on the bond. 

In case of bonds given within the four 
months’ period, there is a difference of opin¬ 
ion. Some courts hold that the bond is a 
substitute for the lien of the attachment and 
the adjudication of the principal has no ef¬ 
fect on the liability of the surety, notwith¬ 
standing that the lien of the attachment is 
destroyed by virtue of Sec. 67 and that the 
creditor is entitled to a special judgment 
against the bankrupt, execution not to be is¬ 
sued thereon as a basis of future action 
against the surety. 

Citing: McCombs vs. Allen, 18 Hun. 190; 
affirmed 82 N. Y. 114; King vs. Block 
AM. Co., 126 App. Div. 48, 20 AM. B. R. 
784; affirmed 193 N. Y. 608; In re MAG- 
GET (D. C. N. Y.) 173 Fed. 232, SCHU- 
NACK vs. ART NOVELTY CO., 84 
Conn. 331; 

•See also VAN ZANT JACOBS CO. vs. 
STEIBER, 90 Conn. 507. 

The author then goes on to say: 

‘‘There is authority however for the con¬ 
trary proposition that an attachment bond 
given within the 4 months’ period is depend¬ 
ent upon the lien of the attachment and as 
that becomes void by virtue of the* adjudica¬ 
tion, the bond falls with it.” 

The cases cited by appellant are those cited by 
the author in support of his last statement. 
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We believe the prevailing rule and the logic sup¬ 
porting the stronger authority, is to the effect that 
the surety in such cases is not relieved, because the 
undertaking is a new and independent contractual 
obligation that is in no way affected by the dis¬ 
charge of the principal. The provisions in the act 
against liens and preferences are for the benefit of 
the bankrupt’s estate and the protection of other 
creditors and if relief to the surety were permitted 
the estate must suffer because the plaintiff would 
then take steps to share in the estate with other 
creditors and consequently the assets would be di¬ 
minished instead of being increased by the attach¬ 
ment. 

Late cases sustain this view, namely: 

In Marks vs. Outlet Clothing Co. (Me. 
1923) 4 AM. B. R. (N. S.) 270; 120 Atl. 
427, the court in passing on the precise 
question, used the following words: 

“The bankruptcy proceedings had no effect 
whatever upon the attachment, because that 
had already been vacated by the giving of 
the bond. There was no atachment upon 
which the proceedings could operate. Had no 
bond been given the attachment would have 
been dissolved by the bankruptcy, but an¬ 
other state of facts existed. The defendant 
in the suit instead of availing himself of bank¬ 
ruptcy proceedings at the time, saw fit to va¬ 
cate the attachment in another way, and exe¬ 
cuted a bond to supersede it. His sureties 
signed with him and their legal obligations 
were thereby fixed by the terms of the bond 
itself. They bound themselves absolutely and 
unqualifiedly to pay the judgment. ‘So says 
the bond.’ There is no exception in the case 
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of bankruptcy. None is implied and the court 
can assert none. It can only enforce the con¬ 
tract made by the parties.*’ Citing: 

Guaranty Surety Corporation vs. Oppen- 
heimer (Mass. 1923) 49 AM. B. B. 596, 
137 N. E. 644, where the same question 
was considered. The court there said: 

“The possibility of bankruptcy was in the 
minds of the parties. * * • If it had 

been their intention to qualify the liability of 
the sureties in case bankruptcy of the prin¬ 
cipal should occur within 4 months of its date, 
apt language to that effect should have been 
inserted in the bond. The attachment was 
dissolved by giving the bond. The lien ac¬ 
quired by the attachment was gone when the 
bond was delivered. The bond was not given 
for the property, nor as security for its 
value. It was a new obligation not liable to 
be discharged by the death or insolvency of 
the debtor. • • • While an attachment 

made within 4 months theretofore is dissolved 
by the bankruptcy of the debtor, there is no 
similar provision with respect to sureties 
upon bonds given to dissolve an attachment. 
Bankruptcy of the principal debtor does not 
affect rights required prior thereto by a 
creditor against third persons. Sec. 67f re¬ 
fers only to judgments which create a lien. 
It has no relation to a judgment sued as here 
is involved, citing METCALF vs. BARKER, 
187 U. S. 165, 174. 


The recent case of Brown vs. Four-in-One Coal 
Co., 286 Fed. 512, in which certiorari was denied by 
the Supreme Court, 262 U. S. 749, might be consid¬ 
ered as conclusive authority. 
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In Tormey vs. Miller, 31 Cal. App. 469, 160 
Pac. 858, the Court says: “The courts have 
uniformly given immunity to the defendant 
but such adjudication cannot operate to de¬ 
stroy the rights of the plaintiff under the 
undertaking given to release the attachment, 
or in other words, will not itself relieve the 
sureties on the undertaking of their obliga¬ 
tions thereunder.” 

That case is especially well considered and con¬ 
tains lengthy extracts from favorable authorities. 

The question was later treated by the California 
Court with positiveness, saying the point had been 
raised and sciuarely decided in two cases in that 
state. The appeal was by sureties on a bond given 
to release an attachment. Within four months after 
the commencement of the suit, defendant was ad¬ 
judicated a bankrupt and the defendants contended 
they were thereby exonerated from their obligation 
on the bond by Section 67f of the National Bank¬ 
ruptcy Act. The decision in Rosenthal vs. Perkins, 
123 Cal. 240, is as follows: 

“It is clear that at the time the proceeding 
in bankruptcy was instituted there was no at¬ 
tachment in force—if the attachment lien has 
already been discharged by a bond for that 
purpose, then.the liability of the sureties on 
the bond is not affected by the subsequent 
bankruptcy of the principal.” 

Fidelity and Bond Company vs. Bank (Texas), 
149 S. W. 779, is directly in point: The Court there 
said that the creditors interest could not be served 
by the bankruptcy Court in any way interfering in 
this proceeding and in f<act the creditors w’ould suf¬ 
fer if the Security Company is relieved of its obli- 
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gation, because the plaintiff would then take steps to 
share in the estate of the bankrupt with other credi¬ 
tors. As a result, the attachment proceedings in 
this case has been to increase rather than diminish 
the assets of the debtors estate, there is serious 
doubt that the provisions of the bankrupt law, as to 
attaching liens, have any application to the attach¬ 
ment process in this case. 

St. Louis Co. vs. St. Tonis Co., 108 Mo. App. 479, 
83 S. W. 781, is to the same effect. 

In Tapley vs. Goodsell, 122 Mass. 176, 182, the 
Court said: 

“But a surety on a bond to dissolve an at¬ 
tachment does not stand upon the footing of 
a stranger to the action. The very purpose 
as well as the tenor, of his obligation is to 
secure the payment of any judgment that may 
be recovered against his principal. The bond 
is not affected by contingencies which might 
have discharged the attachment, if no bond 
had been given. Neither death nor bank¬ 
ruptcy of the principal discharges the surety 
from his obligation to satisfy a judgment 
lawfully rendered against the principal or his 
representatives, but such judgment in the ab¬ 
sence of fraud or collusion is conclusive 
against the surety. “ 

The idea of tiio undertaking was to prevent a 
circuity of action by making the surety a party to 
the pending suit and the rendition of judgment 
against it (Tenney vs. Taylor, 1 App. D. C. 229) and 
“A statute whicli preserves a surety’s liability not¬ 
withstanding the discharge of the- principal, but 
which at the same time forbids the taking of a step 
essential to ejiforce the liability against the surety, 
would be a mockerv.” 
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Rosenthal vs. Nove, 175 Mass. 563, concludes with 
the words: 

“In our opinion it was not the intention 
of Congress unnecessarily to interfere in any 
way with the remedies of the creditor against 
the persons responsible to him than the bank¬ 
rupt himself.” 

And the opinion in U. S. Wind Engine & Pump 
Company, 227 Pa. 262, considering the question of 
preventing a special judgment against the bankrupt 
recites: 


“The appellee has secured its discharge 
and its personal liabilities are gone, but that 
does not constitute any reason why a judg¬ 
ment against it should not be entered for the 
special purpose of fixing and enforcing the 
liability of the surety. The surety took the 
risk of the appellee’s insolvency, a risk that 
appellant was supposedly protected against 
by the very bond in question. So it would be 
most unfair to allow the substitution of the 
bond for the goods attached, and then deny 
the formal relief necessary in order to en¬ 
force its terms against the surety.” 


The precise question is answered in King vs. 
Block Amusement Company, 111 N. Y. Supl. 102, 
affirmed, 193 N. Y. 608, holding that an adjudication 
in bankruptcy did not avoid an undertaking to dis¬ 
charge an attachment, which had been issued within 
four months of the filing of the petition in bank¬ 
ruptcy. 

Collier, at page 1594 (13th Ed., Sec. 67) under the 
heading “Effect on Attachment Bond” says; 
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“While this sub-section (67f) discharges 
the lien of the attachment, it does not vacate 
the writ. If the bond is one which in legal 
contemplation takes the place of the attach¬ 
ment lien, and gives the person in whose 
favor the bond is executed the right to re¬ 
cover on the bond without affecting the prop¬ 
erty, the annulment of the lien of the attach¬ 
ment does not destroy the bond. But if the 
bond is substituted for the property attached, 
the destruction of the attachment necessarily 
annuls liability on the bond.** 

Numerous authorities are cited and Crook-Horner 
Co. vs. Gilpin, 112 Md. 1, relied upon by appellant, 
contra. 

While the precise question does not appear to 
have been passed upon by this honorable court, the 
character of a similar bond was fully studied and 
pronounced “a contract** by Mr. Justice Van Ors- 
del in the comparatively recent case of U. S. Surety 
Co. vs. American Fruit Co., 40 App. 239, in which 
the same eminent counsel who now seek to disturb 
this verdict and judgment, appeared for the appel¬ 
lee. 

This court in that case construed the wording of 
an identical bond and held it to be a contract taking 
the place of the property and by its terms providing 
that if the property attached be delivered to the de¬ 
fendant upon his executing an undertaking under 
Sec. 455 of the Code and judgment in the action 
shall be rendered in favor of the plaintiff, shall 
be a joint jiulgment against both the defendant and 
his surety/* 

The Court, speaking through Mr. Justice Van 
Orsdel, said: 
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“An attachment or appeal bond is a con¬ 
tract. Where the surety, by express agree¬ 
ment in the bond, as in this case, agrees to 
submit to the jurisdiction of the court, and 
abide by and perform the judgment of the 
court, it is equivalent to a waiver of process 
and submission to the jurisdiction of the 
court. Where the statute provides for sum¬ 
mary entry of judgment against the surety, 
and, by the terms of the bond, he has sub¬ 
mitted himself to the jurisdiction of the court 
for that purpose, no fact remains to be as¬ 
certained to render the surety liable, and a 
separate action on the bond is unnecessary. 
• • • A party who enters his name as 

surety on an appeal bond does it with full 
knowledge of the responsibility incurred. In 
view of the law’ relating to the subject it is 
equivalent to a consent that the judgment 
shall be entered up against him if the appel¬ 
lant fails to sustain his appeal. * • • If 

this is the law as to appeal bonds, it is not 
apparent w’hy the Congress may not extend 
similar jurisdiction over sureties upon attach¬ 
ment bonds.’* 


The Supreme Court in dismissing a w rit of error 
in that case, speaking through Mr. Justice Holmes, 
used these w’ords: 


“That a man may contract to be bound by 
a judgment in w’hich he has no right to be 
heard, and that a statute may authorize him 
to make himself a party to such judgment, 
was decided, if it needed a decision, in Beall 
vs. New Mexico, 16 WALL. 535.” 
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It is respectfully submitted that the judgment of 
the lower court should be affirmed. 

J. Morrill Chamberlin, 

John Lewis Smith, 

Godfrey L. Munter, 

Alfred L. Bennett, 

Attorneys for Appellee. 


Washington, D. C., 
October 6, 1925. 


